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ACCOUNT. See Limitations, Statute of, 11. 


ADMINISTRATORS AND EXECUTORS, 


1. Surviving partner and representatives of deceased copartner 
may be joined in same action on open account against the firm, 
when the partnership and the survivor are alleged to be insol- 
vent. Anderson, executor, vs. Pollard & Co., 46. 


Ordinary’s direction to compromise doubtful debt belonging to 
estate is worth nothing to executor unless it appears that $2589 
of the Code has been complied with, Ponce et al. vs. Wiley 
et al., executors, et al., 118. 


~ 


‘** Liquidated demands” under Code, $2533, par. 7, what consti- 
tute. McNulty, George & Hall et al. vs. Pruden, adm’r, 135. 


Intestate died in New York and administration was there had 
on his estate, and promissory notes on parties in Georgia were 
there inventoried and appraised, and administratrix brought 
the notes here and settled them without suit, and was charged 
therefor in an accounting before the surrogate court of New 
York, such court had jurisdiction to administer the notes ac- 
cording to New York law, and the record of that court is 
admissible in a suit between the distributees of the estate and 
defendants in Georgia, whose property was sought to be con- 
demned by tracing the funds of the estate. McNamara et al. 
vs. McNamara et al., 200. 


5. Where such record shows that the distributees elected to go 
upon the administratrix and her sureties by such judgment of 
the surrogate court, they must exhaust that remedy there before 
trying another here. did. 

3. Land bought at administrator’s sale by administrator and third 
party, and former settled with distributees therefor, suit for 
part due by latter must be brought within the usual statute of 
limitations. It began to run in his favor from date of sale. 
Edge vs. Edge, 289, 

7%. Will of testator who died prior to adoption of Code created gen- 
eral power of sale in executors for purposes named, private 
sale valid though not made until after Code. Smith, executor vs, 
Hulsey et al., 341, 

49 
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. One from whom property of estate has been wrongfully taken, 
may bring trover for its recovery although there has been no 
administration. Harpes etal., vs. Harpes, 394. 

. Creditor administering upon estate of debtor, having a demand 
to which some of the effects are subject, is entitled to retain 
out of the proceeds the expenses of administration. They 
rank superior even to taxes. Mapp, adm’r, vs. Long, 568. 

. Guardian is charged by law with administering deceased ward’s 
estate. Ordinary, for use of heir of ward, cannot maintain 
action against administrator with will annexed for failing to 
pay over legacy due such deceased ward without making guar- 
dian a party. Beavers, ord., vs, Brewster, adm’r, et al., 574. 

. Court of ordinary to which application is made for administra- 
tion, is proper tribunal to determine question of its own juris- 
diction. Arnold etal. vs. Arnold et al., 627. 

. Non-resident intestate left assets in two counties, administration 
granted in either, and ordinary first exercising jurisdiction 
will retain it. did. 

8. Will of non-resident may be proved in any county in which 
there are assets. bid. 

. Debts by simple contract are bona notabilia in the county where 
the debtors reside. Shares in capital stock of railroad are 
bona notabilia in county where stock-books are kept, transfers 
made, and dividends paid. Jdid. 

. Land devised attached, executors could not defeat it by setting 
up their non-assent to the devise, the land not being required 
for the payment of testator’s debts or the expenses of adminis- 
tration. Daniel et al., executors, vs. Frost, 697. 

. Bill by administrator against heir of intestate, and decree that 
certain specific lands in hands of heir be sold to pay debt of 
estate on which judgment had been recovered against admin- 
istrator, is not, as against heir, a decree for money, but for 
property, and does not become dormant under $4219 of Code. 
Wall, executor, for use, vs. Jones, 725. 

. Execution thereon may be in favor of administrator for use of 
judgment creditor, the decree itself directing that proceeds of 
sale be applied to judgment. did, 


AMENDMENT. 


1. Action on contract of bailment of choses in action cannot be 
changed by amendment into suit for guano sold and delivered. 
Anderson, executor, vs. Pollard & Co., 46. 

2. Bankruptcy of defendant not cause for not amending judgment 
rendered prior to adjudication. Pollard vs. King, 103. 
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. Judgment complete except in wanting signature of plaintiff or 
his attorney, amendable, and this though many years may 
have elapsed. bid. 

. Order to enter up judgment nwne pro tune is not an order to 
amend an irregular judgment already existing. Order of for- 
mer kind should not be granted on application for one of 
latter. Ibid. 

5. Parties plaintiff in error may be added in supreme court by 
amendment. McNulty, George & Hallet al. vs. Pruden,adm’r,135. 

. Written contract for building house, action on cannot be 
amended by adding an account to which contract does not 
apply. Andrews et al. vs. Pogue, 176. 

. Action for use of another amendable by changing usee or by 
striking him out altogether. -dtna Ins. Co. vs. Sparks, 187. 

. Judgment overruling demurrer affirmed in supreme court, new 
grounds cannot be added by amendment before affirmance is 
made judgment of court below. Goldsmith, comp. gen. vs. 
Georgia Railroad, 542. 

. Motion for new trial made in term and continued from to time 
by order, amendable before final disposition. Girardey et al. 
vs. Bessman et al., 654. 


APPEAL. See Justice Courts, 4. 


ARGUMENT, ORDER OF. See Practice in Superior Courts, 3. 


ARREST. See Municipal Corporations, 2-6. 


ATTACHMENT. 


1. Declaration, none filed at first term, and no attachment pending 
when filed, as appears on face of record, in the absence of 
motion to amend or explain the defect, illegality at instance 
of surety on attachment bond sustained. Taylor & Co. vs. Bell, 
158. 

2. Judgment rendered without a jury as in other cases, where no 
issuable defense on oath is made. did. 


3. Creditor of devisee upon contract made before testator resumed 
possession, having attached some two years after probate of 
will, the devisee could not defeat the levy by a disclaimer 
made by deed after the levy was had. Nor could the execu- 
tors defeat it by setting up their non-assent to the devise, the 
land not being required for the payment of testator’s debts or 
the expenses of administration. Daniel et al., executors, os. 
Frost, 697. 





774 INDEX. 





ATTORNEY AND CLIENT. 


1. Retainer, one-half of fee is, and due immediately. McNulty, 
George & Hall et al. vs. Pruden, adm’r, 135. 


2. Claimants to fund on money rule several, all of whom introduced 
evidence, order of argument is subject to discretion of judge. 
Loudon, assignee, vs. Coleman, rec., 147. 


8. Fees, counsel bringing fund into court, or securing for receiver, 
entitled to as part of necessary expenses. did. 


4. Fees, execution proceeding to collect, settlement prior to act of 
1873 giving attorney lien thereon valid, unless notice of claim 
was given to defendant in fi. fa. Stevenson vs. Smith, 175. 


AUDITOR. 


1. Reference and report before all interested were made parties to 
bill, court not obliged, on motion of one of the original par- 
ties, to refer case again after pew parties are added, but may 
proceed to trial and allow such parties to adduce their evidence 
in the first instance. McLaren, adm’r, et al. vs. Clark et al., 106. 


. Admission of incompetent testimony nv valid objection to read- 
ing of report when exceptions to it are on trial. did. 


. Exception that auditor heard incompetent testimony must show 
that it was objected to, bid. 


. Chancellor may change reference from one master to another, 
or from a master to anauditor. Cook vs. Commissioners of Hous- 
ton Co., 223. 


. Exceptions to report cannot be filed after time limited by order 
of reference. did. 


. If prevented by good cause from filing within time, application 
should be made to court, without unreasonable delay, for 
extension of time. Four terms of court having passed with- 
out such application, discretion of chancellor in striking excep- 
tions thereafter filed not controlled. did. 

. Exceptions, none filed, no issue for jury to try, and chancellor 
should pronounce judgment. did. 

. Statute of limitations pleaded, and facts upon which it was 
based, together with action of auditor, appear in report, court 
must pass upon question thus raised, though no written 
exceptions be on file. J did. 


. Surrender by bail of principal may be made to deputy sheriff 
Ward et al. vs. Colquitt, gov., 267. 


. Surrender between forfeiture ns and fiaal judgment is burdened 
with payment of costs. bid. 
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3. Sunday, lawful to take bond on admitting prisoner to bail, same 
being in favor of liberty and in the nature of a work of char- 
ity. Weldon et al. vs. Colquitt, gov., 449. 

4. Disability of principal in recognizance known to bail, not pre- 
vent latter from being bound by undertaking. J did. 


BANKRUPT. 


1. Composition under late bankrupt system did not satisfy any 
debt that was not discharged by a regular discharge granted 
in the ordinary course. Lewin & Oo. vs. Thurber & Co., 25. 

. Where the action was based upon the debt’s having been con- 
tracted by fraud, the element of fraud would have to be 
made out with the certainty ordinarily requisite in civil cases. 
Tbid. 

. Judgment prior to adjudication may be amended notwithstand- 
ing bankruptcy of defendant. Pollard vs. King, 103. 

. Continuance, bankruptcy of mortgagor after filing of petition 
to foreclose mortgage on realty, no ground of. Toler vs. Pass- 
more, adm’r, et al., 263. 

. Foreclosure of mortgage on realty of bankrupt enjoined by 
federal court pending petition before ordinary for homestead 
therein, and injunction dissolved on condition that $2,000.00 
be deposited with register to be invested in homestead should 
ordinary decide that applicant was entitled thereto, state courts 
had no jurisdiction to set apart the money, or any part of it, 
in the hands of the register. Home B. and L. Association vs. 
Cherry, 269. 

6. Promise after discharge to pay debt provable in bankruptcy, 
need not be in writing. It is valid, the consideration thereof 
being the moral obligation to pay a just debt. Ross vs. Jordan, 
298. 


BLANK. See Surety and Indorser, 7. 
BOUNDARIES. See Roads and Bridges, 8-10. 


CERTIORARI. 


1. Judgment sustaining going beyond the issue involved, reversal 
had. Allenet al., vs. Meyerhardt, 161. 

2. Principal sum, with interest, exceeds $50.00, party cast in jus- 
tice court may certiorari, where judgment is based on questions 
of law unmixed with matters of fact. Dexter vs. Glover, 312. 

3. Question of law only involved which must finally govern case, 
superior court should make final judgment. James vs. Smith & 
Bro., 345. 
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4. County commissioners, error of in ordering private way opened 
may be corrected by certiorari. Leathers vs. Furr, 421. 


CHARGE OF COURT. 

1. Though there may be no direct evidence to authorize charge, 
yet one or more relevant circumstances on which jury must 
pass, may warrant. Clements, adm’r, et al. vs. Wheeler, 53. 

Request may be denied even in case of homicide, if matters 
therein embraced have been fully and correctly submitted to 
jury in general charge. vereti vs. State, 65; Central Railroad 
vs. Richards, 306; Harris vs, State, 337. 

. Law substantially laid down, mere inaccuracy in some of the 
language will be treated as immaterial. did. 

Exception to entire charge, new trial not granted unless charge 
as a whole is erroneous. Bazemore vs. Gilbert, tux col., 158. 

Exception to part of charge not sustained where whole charge 
submits case fairly to jury. Roberts vs. Neal, adm’r, 163. 

. General charge embracing requests, court may say to jury that 
such requests are the law, but no more so than when given in 
general charge. did. 

Opinion on evidence, no expression of in this case. Mallory vs. 
Slate, 164. 

Portion of charge set forth correct, remainder not in record, 
presumed that it covered other elements of case. Burge vs. 
State, 170. 

Issue clearly defined covered by charge, sufficient. It need 
not deal in generalities Powell vs. Franklin, 171. 


Verbal request, court not bound to give. Sims vs. James, 260. 


Decision requested to be given in charge, court not bound to read 
entire case to jury; it is enough that the principles are fully 
explained in general charge, and such parts read as bear upon 
the points in issue. Harris vs. State, 337. 

Issue being whether alteration in note was made with consent 
of indorser, ard other notes made at the same time and simi- 
larly altered with his knowledge being put in evidence to show 
his knowledge and consent as to all, error to charge jury that 
this was circumstance from which they might conclude that 
the defendant consented to the alteration of all the notes. Such 
instruction trespassed upon the province of the jury. Hayden 
vs. Neal, 365. 

13. Eliminate all conceded points and lay bare real matters in dis- 
pute, charge may; counsel being first admonished to suggest 
errors of statement, if any should occur. Porter vs, Wilder & 
Son, 520; Brantly vs. Huff et al., 532. 





INDEX. 717 








14. Distinct issue carved out of case and reduced to writing, and 
trial to be had solely upon it, charge should not go beyond. 
1 bid. 

15. Request loose or uncertain, court not bound to heed. Todd vs. 
Fambro, 664. 

16. Action upon account for goods, where question was whether 
agent who purchased or principals were bound, proper, after 
charging that ‘‘ question is, to whom was the credit originally 
given? If the credit was given to the defendant (the agent), he 
is liable, but if the credit was given to M. & P. (the princi- 
pals), then he is not liable,” to add, on request of counsel, 
that ‘“‘the giving credit, in order to be binding on defendant, 
must appear to have been given under the agreement of the 
parties, and plaintiff’s so giving credit, unless done by consent 
or agreement of defendant, would not bind him.” The addi- 
tion should have been clearly and distinctly given to jury, and 
not by simply stating that that was a question of evidence for 
them. Fleming vs. Hill, 751. 

17. The manner in which this addition was requested, being correc- 
tive of the general charge. requires that it should have been 
given, though not in writing. did. 

18. Issue as to whether plaintiff took acceptance with notice that it 
was made on Sunday or not, and plaintiff adduces evidence 
expressly in denial of notice, defendant may insist on general 
circumstances of transaction as tending to prove same, and 
court may charge on subject, though there be no plea alleging 
notice in express terms. Ball vs. Powers, 757. 


CLAIM. 


1. Where vendee presented for his protection title of vendor on 
trial of claim, on subsequent claim by vendor against same 
execution, he will be concluded. Puce vs. Maxwell & Vason, 97. 

2. Evidence showed that claimant had sold the property, verdict 
against him proper. did. 

3. Where defendant paid one-half the purchase money taking title 
to himself and executing to vendee bond for title on being 
repaid, and the execution therefor is met by equitable claim of 
wife of vendee setting up that the portion of purchase money 
paid by husband was with her money, and praying that she 
have half the land, or that it be sold and she first repaid. Held, 
that in the absence of the charge of notice to the defendant, or 
of the insolvency of the vendor, the equitable claim was defi- 
cient. Loveless vs. Strickland, 101. 

A, Question as to validity of sale from defendant to claimant just 
before judgment went against him, they being brothers, say~ 
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ings and acts of defendant while in possession, and admissions 
of claimant against himself, admissible. Roderis vs. Neal, 
adm’r, 163. 

5. Sole issue as to damages for interposition of claim, not error 
to strike equitable plea, claimant being allowed to introduce 
all his evidence to elucidate issue before court. Shealy, guar- 
dian, vs. Toole, 170, 

. Formal pleading on trial of such issue unnecessary. Ibid. 

. Security on damage bond as much bound as if claim case proper 
had been tried. Jdid. 

. Judgment finding property subject, is not judgment for sum 
certain on which damages can be awarded in supreme court. 
Brantley es. Buck et al., 172. 

. Levy on half of certain lots and claim interposed, without sta- 
ting which half, claim might have been demurrable, but ver- 
dict in favor of claimant not set aside for uncertainty. Janes, 
adm’r, vs. Cleveland, 237. 

. Execution, sufficiency of excepted to by claimant, proper motion 
is to dismiss levy, or an objection to it as illegal evidence. 
Motion to quash improper. Bosworth vs. Clark, 286. 

. Affidavit that claimant is head of a family, and that money is 
not the property of defendant in ji. fa., but arose from sale 
of land which had been set apart as homestead, and was there- 
fore not subject to individual debts of claimant, sufficient with 
out setting forth names of members of family. Horton vs. 
Summers & Middlebrooks, 302. 

. Homestead papers should have been admitted, having been 
granted by ordinary in year 1868, under constitution and act 
then of force. Ibid. 

3. Mistake in executing absolute deed instead of mortgage, cannot 
be shown under ordinary pleadings in claim case. Alen et al. 
vs. Frost, 659. 

. Specification of particular facts superadded to ordinary issue in 
claim case, evidence not necessarily restricted to particular 
allegations, but it may take as wide a range as if ordinary 
issue had stood by itself. Duniel et al., ex’rs, vs. Frost, 697. 

. Verdict finding property subject need not specify why it is 
subject, whether there be one issue or several. did. 


COLLATERAL SECURITY. See Negotiable Instruments, 1-3; Lien,13. 
COMMITMENT. See Criminal Law, 31. 


COMPROMISE AND SETTLEMENT. See Administrators and Exec. 
utors, 2; Contracts, 1. 
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1. Legislation necessary under constitution of 1877 before qualifi- 
cation of grand jurors was changed. Mikell vs. State, 368. 


. Reciprocal insurance law of 1869 has no connection with tax 
laws of state; it simply imposes conditions upon foreign com- 
panies seeking to do businessin Georgia. Thus construed it is 
constitutional. Goldsmith, comp. gen., et al. vs. Home Ins. Co. 
et al., 379. 

. Provision in constitution of 1877 prohibiting juries of less than 
twelve in city courts, inoperative until new machinery be pro- 
vided. Kneeland et al. vs. State, 395. 

. Though act of 1872, so far as it affects pre-existing charters, be 
unconstitutional, as decided in 60 Ga., 404, if its provisions be 
by charter granted in 1875, incorporated therein, they become 
part thereof, and are as valid as any other portion. Douglass- 
ville vs, Johns, 423. 

. Exemptions from taxation in charters granted since Code, not 
interpose constitutional barrier so as to prevent legislature 
from taxing as natural persons. Macon and Aug. Railroad vs. 
Goldsmith, comp. gen., 463. 

. Act incorporating railroad need not express in title any of the 
powers, rights, etc., which charter is intended to confer. 
Charter is contract, and the stipulations, etc., are to be looked 
for in body of instrument, not in title. Goldsmith, comp. gen., 
vs. Rome Railroad, 473; Same vs. Georgia Railroad, 485. 


CONTINUANCE. 


1. Action on insurance policy, refusal of continuance on ground 
of surprise at evidence of movant’s agent and of the plaintiff 
disclosing the origin of her title to, or interest in, the property 
burnt, where no artifice or misrepresentation was used, not 
controlled. _dtna Ins. Co. vs. Sparks, 187. 

2. Bankruptcy of mortgagor after filing of petition to foreclose 
mortgage on realty, no ground of continuance. Toler vs. Pass- 
more, adm’r, et al., 263. 

8. Motion fully up to rule, state cannot force trial by counter- 
showing by witness to effect that if defendant's witness testi- 

»-fied as defendart swore he would, such evidence would be 
false, both witnesses having been present when the offense is 
said to have been committed. Horn vs. State, 362. 

4. Counter-showing which law contemplates is such proof as neg 
atives fact that witness had been subpoenaed, or was present 
at all, etc. Ibid. 
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CONTRACTS. 

1. Widow intending in good faith to institute civil action for 
damages for homicide of husband, having retained counsel 
but not having prosecuted, when defendant gives his notes in 
compromise and settlement of the civil injury only, such notes 
are not without consideration whether maker was concerned 
in homicide or not, nor was the consideration illegal. Dodson 
& Payne vs, McCauley, 130. 

. Prior to incorporation of W. & A. R. R. Co., the West. & At. 
R. R. being the properiy of the state, its method of business 
was regulated by law, and its superintendent had no authority 
to make contracts involving more than $3,000.00 without writ- 
ten approval of governor. Tappan vs. West. & At R. R., 198. 

. Where, by contract, one party had the exclusive right to sell 
property of another on terms specified, and was to receive a 
certain compensation therefor, a subsequent change whereby 
the owner was also allowed the privilege of selling, provided 
the agent should receive the same compensation as before, was 
nct a sale of the agent’s chances of selling. Irby vs. Lawshe, 216. 

. Georgia, contracts made in to be performed in New York gov- 
erned by law of latter state. Hence, in suit on drafts indorsed 
in blank, payable in New York, parol evidence was not admis- 
sible to explain the indorsement, such being the law of that 
state. Dunn vs. Welsh, 241. 

. Time of essence of contract, conduct of life insurance company 
in receiving premiums after date fixed in policy, operated as 
waiver of. Cotton States Life Ins. Co. vs, Lester, 247. 

. Promise after discharge to pay debt provable in bankruptcy, 
need not be in writing. It is valid, the consideration being 
the moral obligation to pay a just debt. Ross vs. Jordan, 298. 


. Account for merchandise furnished, under $3393 of Code suit 
may be brought and recovery had though there may be special 
contract in writing. Schmidt vs. Wambacker & Weil, 321. 

. Sunday, lawful to take bond on admitting prisoner to bail, same 
being in favor of liberty and in nature of work of charity. 
Weldon et al. vs. Colquitt, gov., 449. 

. Though void judgment be some part of inducement to contract, 
yet if valid had no judgment been rendered, it is not made 
void by nullity thereof. did, 

. Voluntary intoxication short of deprivation of reason, unless 
opposite party has contributed to produce it, not disable per- 
son to waive a right or to bind himself by contract, in absence 
of fraud or imposition. Jd¢d. 

. Sufficient if work and materials conform to plan prescribed, 
and to terms of contract. Porter vs. Wilder & Son, 520. 
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. Tacit recognition by the employer of a compliance with the 
contract, is some evidence of actual compliance. did. 


3. Accceptance and use of building without complaint, slight 
defects relied upon as excuse for not paying are to be scruti- 
nized. Ibid. 

. Failure to call on contractors to remedy or repair alleged de- 
fects may be considered by jury. J did. 
. Written contract placed in evidence as part of main case, 
plaintiff holds contract forth as pertinent to cause of action. 
If action be by one plaintiff on an account, when it ought to 
have been by another plaintiff on the special contract, a non- 
suit may be awarded. Southwestern Railroad vs. Millian, 607. 
Written contract with telegraph company is not, without ex- 
planation, to be treated as contract of telegraph company 
bearing different name. Prima facie the two companies are 
not the same, nor is there any presumption that the contracts 
of the one have become the contracts of the other. Coggin 
vs. Central Railroad, 685. 
17. Inducement, contract merely alleged as, and not described as 
in writing, and not of a class required to be in writing, a 
parol contract, express or implied, may be proved. did. 


CONSTABLE. See Sheriff, 3, 4. 


CONTRACTOR’S LIEN. See Lien,14. 
CONTRIBUTION. Se Surety and Indorser, 3, 5. 


CORPORATIONS. 


1, Directors and shareholders are gvasi trustees, and without spe- 
cial power under the charter, cannot bind the corporation by 
contract to pay usury. Plan. Ware. Co. etal. vs, Johnson, ex’r, 
et al., 308. 


. Sole shareholder in corporation in actual use and possession of 
corporate property, indictment for injury need not refer to 
corporation, but may describe property as belonging to share- 
holder as natural person. Castleberry vs. State, 442. 


. Exemptions from taxation in charters granted since Code, not 
interpose constitutional barrier so as to prevent legislature 
from taxing as natural persons. Macon & Aug. Railroad vs. 
Goldsmith, comp. gen’l, 463. 

Act incorporating railroad need not express in title any of the 
powers, rights, etc., which charter is intended to confer. 
Charter is contract, and the stipulations, etc., are to be looked 
for in body of intrument, not in title. Goldsmith, comp. gen'l, 
vs. Rome Railroad, 473. Same vs. Georgia Railroad, 485. 
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COSTS. See Criminal Law, 15, 16, 23. 
COUNTY JUDGE. See County Matters, 1. 


COUNTY MATTERS. 


1. County judge, grand jury can fix salary only for year. Thomas 
judge, vs. Reese, treas., 176. 

. County judge of Richmond county has jurisdiction to grant, 
private ways. Sum. Mac. Railroad Co, vs. Deutscher 8, Club, 
318. 

. Map by county surveyor not evidence as an official document 
or as an admission by district road commissioners, They 
have no power to bind by their admissions either the public 
oraland-owner. Brantley vs. Huff et al., 532. 


4, Official transactions of county commissioners are presumed to 
be recorded, and cannot be proved by parol without account- 
ing for absence of better evidence. bid. 


5. District road commissioners have only executive functions in 
locating roads, and their mere deliberative acts, not followed 
by any actual opening or occupation of the route, are without 
force. Ibid. 


CRIMINAL LAW. 


1. Nephew of county commissioner who has taken part officially 
in promoting prosecution is not a competent juror, the indict- 
ment being a special presentment. Dumas vs. State, 58. 

. That declarations offered as dying declarations were made 
under belief that death was impending, may be inferred from 
the nature of the wound, and other circumstances, though 
nothing direct was said respecting death or danger. J did. 


. Preliminary evidence judged of by the court in the first in- 
stance but finally by jury. J did. 


. Admission in statement of presence at homicide is direct evi- 
dence of presence, and circumstance need not be otherwise 
established. did. 


. Venue of crime may be established by circumstantial as well 
as by direct evidence. Jbid. 


. That two persons are charged in same indictment with the 
offense of murder by shooting, conviction of one is no obsta- 
cle to subsequent conviction of other, even though but one 
shot was fired. Jdid. 


7. If both were present in pursuance of conspiracy to murder, or 
in prosecution of common felonious intent, and one of them 
shot in behalf of both, and with the sanction and in the im~ 
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mediate presence of his fellow, the shooting was not the act 
of one only but the act of each. Jdid. 


. What prisoner said on being arrested some hours after the 
assassination, and two miles distant from place where it was 
committed, not evidence in his favor. Hverett vs. State, 65. 

. Threats by prisoner against life of deceased are admissible, 
though made some years before the assassination. IJbdid. 

. Nickels staked at cards need not be proven to be of value. 
Mallory vs. State, 164. 


. Finding of minor offense operates as acquittal of major. Wilson 
vs. State, 167. 


. Verdict construed in connection with indictment sufficiently 
certain. bid. 

3. Larceny from house, as charged in indictment, prisoner found 
guilty of, not cause for setting aside verdict that court in- 
structed jury that they might find him guilty of simple larceny 
if they believed that only latter offense was committed. Burge 
vs. State, 170. 

Simple larceny and larceny from house distinguished did. 

5. Four defendants jointly indicted and jointly tried, clerk, under 
$3695 of Code, only entitled to $5.00 cost. Officers of Court vs. 
Wyatt, 172. 

. Sheriff not entitled to cost for taking four appearance bonds 
under $3696. bid. 

. Burglary, stolen jewelry having been found in defendant’s 
house, evidence as to whether married or unmarried, not irrel- 
evant. Fisher vs. State, 174. 

. Burglary and larceny committed together, possession of stolen 
property (wheat) twelve days thereafter circumstance to be 
considered on trial for burglary. Bryan et al. vs. State, 179. 

. Prosecutor member of grand jury which found bill, not good 
in arrest. Johnson et a!. vs. State, 179. 

Judgment pronounced on criminal regularly convicted, cannot 
be set aside on motion of natural guardian. Remedy is by 
habeas corpus, Cathing, guardian, vs, State, 243 

Accusation in city court charging assault, without specifying 
acts, not ground of arrest. Rataree vs. State, 245. 

. Offense charged shows jurisdiction in court competent to try 
crimes less than felonies. did. 


Bail, surrender by between forfeiture nisi and final judgment is 
burdened with payment of costs. Ward et al. vs, Colquitt, gov., 

267. 
24, Forgery, evidence that defendant lived in county of trial, and 
within it admitted the forgery, sufficient proof of venue to 
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support verdict of guilty, there being no evidence that defend- 
ant had ever been out of the county. Johnson vs. State, 299. 


. Forgery, verdict of guilty could be founded on following paper: 

‘*Mr. Stokely, you can let Griffin trade. You can give him 

of his own. He has gota good crop. If you choose you 

gave him account of his own charge. Your G. W. Turner.” 

Thid. 

. Evidence as to material fact in case conflicting, error to charge 

that ‘‘a wilful and intentional introduction of a falsehood 

into a defense would tend to strengthen a hypothesis of guilt, 
should such hypothesis exist in the case, springing out of 
other parts of the testimony. Such charge did not submit 

the evidence pro and con upon equal terms, Holt vs. State, 314. 

. Gambling offenses, witnesses in do not criminate themselves ; 

protected under $4545 of Code ; this section not annulled by 

the constitution of 1877. Kneeland et al. vs, State, 395. 

. Fornication and adultery, for witness to state that he knows 

defendant is married man by reputation, and that he has 

family of children, not sufficient to support verdict of guilty. 

Wood vs. State, 406. 

. Ditch to convey water for mining purposes includes any dam 
connected therewith. To cut any such dam is to injure the 
ditch. Castleberry vs. State, 442. 

Sole shareholder in corporation in actual possession of corpo- 
rate property, indictment for injury thereto need not refer to 
corporation, but may describe property as belonging to share- 
holder as natural person. did. 

To justify cutting a dam which constitutes a necessary part of 
a ditch in another’s use and possession, a mere assertion of 
title will not suffice ; some apparent or probable right must 
be proved. did. 

. Sabbath, court of inquiry cannot be begun and held on in time 

of peace and where magistrates are not overwhelmed with 

police business, to an extent rendering it impracticable to dis- 
patch the same without encroaching on Sunday. Warrants 
may issue and arrests be made, but examination and trial can- 
not be commenced until Monday. Weldon et al. vs, Colquitt, 

gov., 449. 

. Rape, evidence conclusive that carnal knowledge was realized, 

and only possible question is concerning force and consent, 

verdict finding defendant guilty of an assault with intent is 

contrary tolaw. Kelsey vs. State, 558, 

Rape charged to have been committed on girl eleven years 

and three months of age, not error to refuse to charge that if 

girl was mentally capable of consenting, though pbysically 
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unable so to do, she being over ten years of age, and the de- 
fendant, she consenting, did have carnal knowledge of her, 
then it would be no rape. Joiner vs. State, 560. 






35. Affidavit and warrant under county court act (Code, $297) are 
to be such as are provided for in general law laid down in 
$$4715, 4716. In simple larceny, they need not describe prop- 
erty, state value, name owner, or disclose whether a felony or 
only a misdemeanor. Dickson et al. vs. State, 583. 







36. Indictment waived and trial by county judge, affidavit on 
which warrant issued may be basis of accusation. Accusa- 
tion is to be specific and particular, but affidavit need not be 
more so than is necessary to uphold warrant. J did. 






37. Verbal inaccuracy, when meaning is clear, will not vitiate 
affidavit or warrant. did. 






38 Accusation may declare that ‘“‘ The state of Georgia charges,” 
and need not employ ordinary formula. Jdid. 






iy) 
<< 
. 


Burglary in night-time, circumstantial evidence in this case 
sufficient to support verdict of guilty. Smith vs. State, 668. 







4). Capital punishment cannot be inflicted without first trying 
prisoner according to law. The panel of jurors must be put 
upon the accused; this proceeding cannot be omitted, espe- 
cially where prisoner’s counsel gives notice that he waives 

Cochran vs. State, 731, 












nothing. 








CROP-LIEN. See Len, 14. 






DAMAGES. 


1. Bonds with coupons for interest converted, verdict for value 
with mature coupons, with interest on such aggregate value 
from date of demand, not excessive. Mer. and Plan. Nat. 
Bank vs. Trus. of Mas, Hall, 271. 

2. Compensation for wounding a farm horse whereby he was tem- 
porarily disabled in the season of farm labor, includes reason- 

able hire for the time during which the disability continued. 

At. and West Pt. Railroad vs. Hudson, 679. 











DECLARATIONS. See Hvidence, 3, 24. 






DEEDS. 


1. Instrument executed whilst usury laws were in force, with no 
intention to postpone delivery, not relieved from operation of 
those laws by absence of grantees and the failure of deed to 
come to their actual possession until after said laws were 
repealed. Campbell & Jones vs. Murray et al., 86. 


2, Cancellation of deed void for usury not decreed without pay- 
ment or tender of principal and lawful interest, did. 
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Title may be sustained by deed delivered up to be canceled 
provided certain contingencies happened, and which by inad- 
vertence was not canceled, where contingencies never occurred. 
Phipps vs. Mansfield et al., 209. 

Parol evidence as to what are terms of deed inadmissible. Mul- 
ler et al. vs. Rhuman, 332. 


Parol evidence of mistake, to correct deed by, mistake must be 
shown beyond reasonable doubt. did. 

Deposit of deeds as collateral security for debt, not create such 
lien as can be foreclosed at law. Bill in equity will lie to sub- 
ject land. English, for use, vs. McElroy, 413. 

Water lots on Chattahoochee, deeds to, with descriptive words 
as follows: ‘‘ Running to a point 25 feet of the eastward wall 
of the rock canal or reservoir constructed in the bed of said 
river Chattahoochee, thence running south 72 feet to the south 
line of said lot and leaving 25 feet between the west end of 
said lot and the eastern wall of said reservoir or canal fora 
water-passage or water-way,” with covenant that grantee shall 
ke entitled to use ;45 part of all the water of the river com- 
manded by said canal, from grantor having title up to the 
Alabama line across the river, convey an absolute estate to 
said lots only to the western line therein described, with an 
sasement to use the water under the covenant beyond said 
limits, leaving the fee in the grantor to the remainder of the 
river bed; and such fee, though incumbered with such service 
to the dominant estate, is liable to levy and sale under exe2u- 
tion against the grantor. Moses, trustee, vs. Hagle and P. Man. 
Co., 455. 

Recital in deed of payment of purchase money, after great lapse 
of time since its execution, with continuous possession there- 
under, will raise presumption of actual payment, subject to be 
rebutted. Janes, adm’r, vs. Patterson, 527. 

Consideration support of grantor by grantee for life, if not per- 
formed, remedy is by action at law for damages, not by bill 
for cancellation of deed. Lindsey vs. Lindsey, 546. 

Absolute deed, though made as security for debt, passes title; 
therefore judgment subsequently rendered against grantor has 
no lien on land that can be enforced by levy and sale until 
title has become revested by redemption. Phinizy, surv. part., 
vs. Clark, 623; Allen et al. vs. Frost, 659, 

Conveyance fraudulent, it will pass no title as against creditors. 
I bid. 


Recording or not recording of deed is irrelevant except upon 
question of fraud. did, 


. Instrument in this case is testamentary. Arnold et al. vs. Arnold 


et al., 628. 
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DEPUTY. Sce Sheriff, 6. 
DIVORCE. See Husband and Wife, 10-12. 
DOWER. 


1. Widow may accept office of executrix without forfeiting right 
to dower, and this though will, in some of its provisions, 
may be inconsistent with dower. In the latter event she 
ought to elect within a reasonable time, but she may wait long 
enough to ascertain the actual condition of the estate, and 
see what will be the practical operation of the will. McLaren, 
adm’r., et al. vs. Clark et al., 106. 


2. Claims of creditors against estate predicated upon transactions 
of widow in management thereof, cannot affect her right to 
dower. Ibid. 


3. Where widow is left executrix and uses, or acquiesces in the 
use of, the dower lands for the benefit of the estate of the 
testator, she is not, in every case, entitled to collect rent. All 
the equitable circumstances may be considered. J did. 


4, Widow during time within which she had privilege of electing 
against dower, sells whole of deceased husband’s land, or an 
estate in it beyond term of her own life, her election is made, 
and conveyance will pass her distributive share. Brown et al. 
vs, Cantrell et al., 257. 


DYING DECLARATIONS. See Criminal Law, 2, 3. 
EASEMENT. See Deeds, 7. 


EJECTMENT. 


1. Widow sells distributive share; in contest between purchaser 
and children of deceased, they will be treated as deriving 
title from same source. Brown et al. vs. Cantreli et al., 257. 


2. Dismissal of action because of failure of plaintiffs to answer 
interrogatories filed by defendants, is within discretion of 
court below, and will not be controlled unless abused. en- 
nedy et al. vs. Guise et al., 304. 


8. Equitable plea by some of the defendants (widow and children 
of deceased person) that trust funds of theirs were invested 
by the adm’r in improving the premises in dispute, which 
premises belonged to him individually, and that he put them 
in possession under agreement to hold free of rent and as 
security for said funds, and that pending such possession he 
conveyed to plaintiff, who took with notice of their rights, 
praying for a sale, and that the proceeds be first appled to 
payment of their debt, not demurrable. Morgan vs. Marshal. 
et al., 401. 

50 
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4. Infancy of some of beneficiaries no obstacle to their pursuing 
trust funds. did, 

5 ‘Title, not mere possession, involved, remedy is by ejectment. 
Cassidy adm’r, vs. Clark, 412. 


EQUITY. 

1. To use in evidence an admission made by adversary in sworn 
bill filed by latter in another case, it is not incumbent to bring 
in with original bill an amendment which was made thereto 
while bill was pending. If amendment was proper evidence 
in consequence of the original having been introduced, it 
should be offered in rebuttal or reply. Seiple vs. Northeutt, 42. 

2. Cancellation of deed void for usury not decreed without pay- 
ment or tender of principal and lawful interest. Campbell 
& Jones vs. Murray et al., 86. 

3. Where defendant paid one-half the purchase money taking title 
to himself and executing to vendee bond for title on being 
repaid, and the execution therefor is met by equitable claim 
of wife of vendee setting up that the half of purchase money 
paid by husband was her money, and praying that she have 
half the land, or that it be sold and she first repaid: Held, 
that in the absence of charge of notice to the defendant, or of 
the insolvency of the vendor, the equitable claim was defi- 
cient. Loveless vs. Strickland, 101. 

. Machinist’s lien binding premises as well as machinery, whilst 
the former are not the property of his debtor but of his lessor; 
other creditors of common debtor have no right to force the 
machinist to resort to the realty for satisfaction, in order to 
leave the proceeds of the machinery (sold as personalty) to be 
applied to debts of inferior dignity in favor of such creditors, 
Loudon, assignee, vs. Coleman, rec., 146. 

. Transactions occurring in 1845 not opened at instance of heirs 
of person who died in 1847 on bill filed in 1876, unless fraud 
or concealment is fully specified. Welchel et al. vs. Parker, 
ex’r, 158. 

Note for purchase money being given to person vther than 
vendor, equitable plea to suit thereon, setting up outstanding 
judgment against vendor, must allege distinctly knowledge of 
judgment in such person, or other facts amounting to fraud 
in him, he never having warranted the title. Mims vs, Single- 
ton, 159. 

. Defendant not relieved from payment of note after he has been 
guilty of laches for eight years until his warrantor has be- 
come insolvent, if he be so, which fact is not distinctly al- 
leged. J bid. 
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Bill vague, obscure, and apparently inconsistent, affording 
mere glimpses of equity, judgment dismissing not reversed. 
Brooks vs, Turner et al., 164. 

Judgment against trustee on note which contained statement 
that it was given ‘‘ for purchase money of house and lot in the 
town of Forsyth;” such description did not give it prece- 
dence over other judgments as to any special property, but 
equity would protect right of creditor to proceeds of that for 
which note was given, though description was not specific. 
Allen et al. vs. Sharp, guardian, et al., 183. 

Intestate died in New York and administration was there had 
on his estate, and promissory notes on parties in Georgia were 
there inventoried and appraised, and administratrix brought 
them here and seitled them without suit, and was charged 
therefor in an accounting before the surrogate court of New 
York, such court had jurisdiction to administer the notes 
according to New York law, and the record of that court is 
admissible in a suit between the distributees of the estate 
and defendants in Georgia, whose property was sought to be 
condemned by tracing the funds of the estate. McNamara 
et al. vs. MeNamara et al., 200. 


. When such record shows that the distributees elected to go 


upon the administratrix and her sureties by such judgment of 
the surrogate court, she must exhaust that remedy there be- 
fore trying another here. J did. 


. Innocent purchasers for value, without notice of an equity, 


will not be disturbed. Jdid. 


. County treasurer having legal title to land conveys to sureties 


to indemnify them, equity will not interfere at instance of 
holder of secret equity. Phipps vs. Mansfield et al., 209. 


. Reference to master who failed to act, chancellor, at subsequent 


term. may refer tu different person named in order ‘‘ master pro 
hac vice.” Cook vs. Commissioners of Houston County, 223. 


. Exceptions to report cannot be filed after time limited by order 


of reference. J did. 


. If prevented by good cause from filing within time, appiication 
should be made to court, without unreasonable delay, for ex- 
tension of time. Four terms of court baving passed without 
such applicaiion, discretion of chancellor in striking excep- 
tions thereafter filed not controlled. Jad. 


. Exceptions, none filed, no issue for jury to try, and chancellor 


18, 


should pronounce judgment, did. 


Statute of limitations pleaded, and facts upon which it was 
based together with action of auditor, appear in report, court 
must pass upon question thus raised, though un written excep- 
tions be on file, bid. 
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Former adjudication on bill to which no subpeena was attached, 
and of which no service was made or waiver had, inadmissible 
in subsequent suit between same parties or their privies. 
Muller et al. vs. Rhuman, 332. 

New trial, equity not grant because of mistake in naming par- 
ties to motion at law and in suing out writ of error to judg- 
ment overruling same, by reason of which latter was dismissed. 
Southwestern Railroad vs. Craig, 361. 


. Receiver invested $1,800.00 in homestead at price of $2,500.00, 
and husband and wife executed mortgage for balance of pur- 
chase money, which was foreclosed und execution issued for 
sale,of entire property. Mortgage affected only that part of 
property which was not covered by homestead fund, and the 
reversion after the termination of the homestead estate, and 
equity will so decree. Johnson vs. Poullain et al., 375. 


Trust fund invested in improvements on property ; equitable 
plea to ejectment, setting up agreement that beneficiaries 
should retain possession free of rent as security, etc., not de- 
murrable. Morgan vs. Marshall et al., 401. 

. Infancy of some of beneficiaries no obstacle to thus pursuing 

fund. did. 

. Deposit of deeds as collateral security not create such lien on 

land as can be foreclosed at law. Equity will complete con- 

tract and subject land. nglish, for use, vs, McElroy, 413. 


5. Consideration of deed support by grantee of grantor for life 


if not performed, remedy is by action at law for damages, 
not by bill for cancellation of deed. Lindsey vs. Lindsey, 546. 

Case made by bill on which complainants ought to recover on 
the law or equity side of the superior court in which the case 
is pending, motion made at hearing to dismiss for want of 
equity should be denied. That there is remedy at law is 
matter for demurrer, not for motion to dismiss at the hearing. 
Patterson et al. vs. Turner et al., 674. 

Unsafe to decree on effect of prior judgment in action of eject- 
ment as bar to bill in equity touching same land, without copy 
from record of ejectment, or very full and certain recitals in 
respect to same. J did. 

Documents and records referred to and not charged to be inac- 
cessible, ought tu be recited so as to leave no doubt about 
their proper effect on controversy, or else made exhibits. 
Ibid. 

Cloud upon title, to cancel as deed which had been upon record 
for forty years before filing of bill, not enough that complain- 
ant has better legal title by reason of prescription, etc. ; it 
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must be the better title in justice and equity. Jones et al., ex’rs 
vs. Georgia Railroad, 718. 

30. Main transaction involved in obscurities of time, each party 
will be left to make such use of his decd in a court of law as 
he can. When on case made there is nothing higher than the 
ordinary rules of law to bind the conscience there is nothing 
higher te bind the conduct. bid. 


ESTATES. See Wills, 1, 3, 4, 6, 12. 


ESTOPPEL. 


1. Purchaser with approval of ordinary and knowledge of home- 
stead title, not heard to attack papers for want of regularity 
in petition or plat, or in regard to surveyor who acted in lay- 
ing off and returning homestead. Brown vs, Driggers et al., 554. 


2. Note for guano recited that sale was made on analysis of inspector 
whose brand was on every sack ; in suit thereon defendant 
was not estopped from proving by parol that sack was not 
branded, and that fertilizer was worthless. Snowden vs. Grice, 
615. 

3, Sabbath, paper made on is void between parties ; yet, if it is 
falsely dated as of another day, and comes to hands of inno- 
cent holder who takes it for value without notice, acceptor is 
estopped in suit against him. Ball vs, Powers, 757. 


EVIDENCE. 


1. To use in evidence an admission made by adversary in sworn 
bill filed by latter in another case, it is not incumbent to bring 
in with original bill an amendment which was made theret* 
while bill was pending. If amendment was proper evidence 
in consequence of the original having been introduced, it 
shou'd be offered in rebuttal or reply. Sciple vs. Northeutt, 42. 


2. Where account containing both debits and credits, anc which 
has been stricken ‘rom the declaration by amendment, is relied 
upon as an admission of the credits only, the whole account 
should go to the jury to be weighed as one entire document. 
Anderson, executor, vs. Pollard & Co., 46. 


8. Declarations of occupant as to tenancy may be shown in estab- 
lishing statutory title in one with color. Clements, adm’r, et al. 
vs. Wheeler, 53; Muller et al. vs. Rhuman, 332. 

4. Parol evidence admissible to show actual relation of so-called 
indorsers to one another and to consideration of draft. Camp. 
vs. Simmons, 73. 


5. Witness testifies that from business correspondence he is ac- 
quainted with handwriting of writer of letter received by due 
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course of mail, sufficient to carry paper to jury. Pearson & 
Co. vs. McDaniel, 100. 


What it was worth to clothe a young lady each year for a given 
period of time, was not relevant until it appeared by whom, 
or at whose expense, her clothing was furnished. McLaren, 
adm’r, et al. vs. Clark e? al., 106. 


7. Market value of land at private sale tends to illustrate its true 
value, and its true value is relevant upon the question of what 
it would probably bring at public sale under legal process. 
Ponce et al vs. Wiley et al., executors, et al,, 118. 

Action by counsel of widow on note given in compromise of an 
injury resulting from homicide of “usband, and turned over 
to plaintiffs for fee, not competent for defendant to show that 
he had heard before the compromise that the widow’s friends 
had made threats against his life and property, it not appear- 
ing that the widow incited the threats, or that she or her 
counsel knew or had ever heard of them. Dodson & Payne 
vs. McCauley, 130. 

Written agreement to settle fi. fa. in certain way is best evi- 
dence as to how settlement was to be made, and must be pro- 
duced to show whether articles received came up to agreement. 
Harris et al. vs. Gormerly, 160. 

Question as to validity of sale from defendant to claimant just 
before judgment went against him, they being brothers, say- 
ings and acts of defendant while in possession, and admissions 
of claimant against himself, are admissible. Roberts vs. Neal, 
adm’r, 163. 

Relevancy not scrutinized closely when evidence bears upon 
question of fraud and points, though indirectly, to fraud. did. 


Trespass against railroad for excavating and erecting road on 
land, that plaintiff had sold to defendant cross-ties cut there- 
from, properly rejected. Northeastern Railroad vs. Hawkins 
et al., 164. 


Illegal evidence admitted without objection, and ruled out on 
motion, not cause for new trial. Fisher vs, State, 174. 

Suit on drafts indorsed in blank, payable in New York, parol 
evidence inadmissible to explain indorsement, such being the 
law of that state. Dunn vs. Welsh, 241. 

15. Parol evidence inadmissible to raise latent ambiguity in devise 
by showing intention of testator to have been different from 
legal effect of terms used in will. Gillespie et ux. vs, Schuman 
et al., 252. 

16. Res geste, declarations accompanying possession and serving to 
explain same, admissible as part of. Brown et al. vs. Cantrell 
et al., 257. 
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17. Deeds introduced for one purpose by claimant, used for another 


by plaintiff in fi. fa., trial being before judge alone without 
intervention of jury. Bosworth vs, Clark, 286. 

Action for false arrest and imprisonment, mere oral evidence 
of officer that he ascertained that prisoner was escaped con- 
vict, insufficient; record of conviction and sentence higher 
evidence. Harris vs. City of Atlanta et al., 290. 


Tables proved to have been used by life insurance companies 
by one who has been in the business for years, though not 
claiming to be an expert as to the tables, admissible to show 
the probabilities of the duration of life. Central Railroad vs. 
Richards, 306. 


. Letter of defendant containing internal evidence that it referred 


to notes sued on, admissible though notes be not accurately 
described by amounts or dates or consideration. Aynowles et al. 
vs. Williams, 316. 

Merchant may testify to items of account sued on by referring 
to books of original entry in which entries were made in his 
handwriting, although he may be unable to recollect them 
without such reference. Schmidt vs. Wambacker & Weil, 321. 


. Parol evidence as to what are terms of deed, inadmissible. 


Muller et al. vs. Rhuman, 332. 


. Parol evidence of mistake, to correct deed by, mistake must be 


shown beyond reasonable doubt. did. 


. Declarations of grantor after he has sold, and delivered deed, 


inadmissible to disparage title of grantee. J did. 


. Admissibility of evidence is for court, and credibility for jury. 


Ibid. 


. Length of train of railroad company on certain day, not prova- 


ble by average length of its trains at that season of year. 
Newsom vs. Georgia Railroad, 389. 


. Proof by head of family, clerk of court and ordinary, of loss of 


original homestead papers, sufficient to admit certified copy. 
Brown vs. Driggers et al., 354. 

Admission by defendant in his testimony that he bought of 
plaintiff the articles inthe account sued on, the prices being 
attached, establishes its correctness prima facie. If amount 
sued for be too large by reason of payments made, burden of 
proving same is on defendant. White vs. Crane et al., 399 

Tracing trust funds invested by administrator, competent to 

prove by parol investment without producing letters of admin- 

istration or record evidence of legal sale, controlling and im- 

portant question being, not whether fund got into property 

legally, but whether there at all. Morgan vs, Marshall et al., 401. 
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31. 


32. 


38. 


Knowledge in plaintiff (purchaser from trustee) established by 
showing by trustee that it was agreed at time of sale that 
plaintiff was to hold the deed subject to the payment of 
amount of trust fund invested in erection of house. Ibid. 


Marriage, one claiming goods of intestate by, burden on him 
to show marriage. Clark os. Cassidy, adm’r, 407. 


Civil cases, preponderance of testimony sufficient to produce 
mental conviction, and that preponderance is for jury to deter- 
mine, not from the mere number of witnesses on the respective 
sides, but from interest, opportunity, etc. Court should not 
lay stress upon doubts which may exist of proof of particular 
fact; enough that evidence preponderates to satisfy jury of 
existence and truth of such fact. Ibid. 


Divided reputation that parties are husband and wife, not so 
strong as undivided reputation thereof, yet each kind is evi- 
dence for jury to weigh, and it is error to charge that if 
divided it is of little or no weight. bid. 

Map by county surveyor not evidence as an official docu- 
ment or as an admission by district road commissioners. 
They have no power to bind by their admissions either the 
public or a land-owner. Brantly vs. Huff et al., 582. 


Official transactions of county commissioners are presumed to 
be recorded, and cannot be proved by parol without account- 
ing for absence of better evidence. Jdid. 


Recorded proceedings of district road commissioners showing 
efforts to ascertain and fix the route of an old road, are no 
evidence on the question of where the true route is. did. 


. Boundaries, in tracing, courses and distances yield to perma- 


nent physical monuments, natural or artificial. J did. 


. New trial not granted on account of admission of evidence 


unless it affirmatively appears that it was objected to below. 
Scott, adm’r, vs. Zachry, 573. 


Sale by guardian, to show no concealment or misrepresentation 
by latter, parol evidence admissible to establish that purchaser 
was fu!ly acquainted with the dangers to the title, and know- 
ingly took the risk. Byrd vs. Turpin, guardian, 591. 

Foreign judgment, certificate to exemplification of, sets out 
that signer is judge of the superior court of the second judi- 
cial district of such state, and that clerk’s certificate is in due 
form, but does not make it affirmatively appear that county 
is within such district, record is inadmissible. Buck, adm’r, 
et al. vs. Grimes, 605. 

Parol evidence in conflict with writing inadmissible; fraud of a 


nature to avoid the instrument not appearing. Allen vs. 
Young, 617. 
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42. Writings in evidence which are free from all manner of ambi- 
guity are to be construed by the court. Allen et al. vs, Frost, 
659. 

43. Question of what deduction should be made from purchase 
money of land by reason of less of the tract being cleare, 
than was represented to be by vendor, value of land in its 
actual state (uncleared) as compared with what it would be if 
cleared, pertinent evidence. Todd vs. Fambro, 664. 

44, Custom of mill at some indeterminate time after sale, may be 
rejected when offered as evidence that the custom when sale 
took place was less than it was represented to be. did. 

45. General reputation of title is not admissible. Daniel et al., 

ex'rs., v8. Frost, 697. 
















EXECUTIONS. See Levy and Sale, 3, 7, 18. 


EXECUTORS. See Administrators and Hxecutors. 







FACTORS. 


1, Where a persons farms on lands of others over their objection, 
and contracts debts in his own name for advances and sup- 
plies, the debts are his own and not those of the owners of 
the premises, though they be his wife and sister, and though 
he may use the profits for their benefit. Campbell & Jones vs, 
Murray et al., 86. 

2. Lien, foreclosure of, demand upon owner of crop sufficiently ° 
averred. Usry vs. Saulsbury, Respess & Co., 179. 













FALSE IMPRISONMENT. See Municipal Corporations, 2-6. 






FEES. See Attorney and Client, 1, 8, 4. 


FRAUD. See Bankrupt, 2. 







GARNISHMENT. 


1 Answer, though made by clerk of court at request of garnishee, 
insufficient and judgment rendered, it will not be set aside at 
subsequent term on ground of accident and mistake. Lawton 
vs. Branch & Cooper, 350. 

2. Senior justice court judgments paid by garnishees, complete 
defense by amendment to answer to motion to enter judgment 
against them in city court, though process from latter was 
first served. Hall & Ruckel vs. Daniel & Marsh, 621. 

8. Order served on garnishees from defendant prior to garnish- 

ment in justice court directing them to pay certain amount to 

plaintiffs in city court, not entitle plaintiffs to judgment in 
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that court against the garnishees, whatever might be their 
legal rights on a suit for said fund, or on a claim therefor 
based upon the title acquired by said order. did. 


GIFT. 


1. Prevailing party, whether intended as gift by to creditor, is, 
after verdict, to be taken as he contended at the trial, and not 
as his adversary contended. Chandler vs. Chandler, 612. 


2. Parol gift of an account on third person is executory and rev- 
ocable until money, or some part of it, is paid; and notice to 
the debtor by account not to pay except to his own creditor, 
the donor, is a revocation. J bid. 

3. Permissive possession without payment of rent, having been 
enjoyed by sonin-law for about twenty years, and, in the 
meantime, the father-in-law having devised the premises to 
the son-in-law absolutely, and the father-in-law, after resum- 
ing possession and holding it for a few months, having died 
without changing his will, the will should be regarded as con- 
firmatory of the implied gift. Daniel et al,, executors, vs, Frost, 
697. 


GUARDIAN AND WARD. 


1. Judgment pronounced upon criminal regularly convicted, can- 
not be set aside on motion of natural guardian. Remedy is 
by habeas corpus. Cathing, guardian, vs. State, 243. 


2. Debt commenced in 1875 on bond of administrator with will 
annexed, appointed in 1860, for use of legatee who was an 
infant until September 25, 1871, but had a guardian who was 
appointed in 1860, and who was ready and willing to receive 
legacy, which administrator refused to pay, although he had 
had sufficient time to have wound up the estate and paid over 
legacy by April 2, 1861: Held, that action was barred by 
limitation act of 1869. Beavers, ord., vs Brewster, adm’r, et al., 
574. 

3. Administering deceased ward’s estate, guardian is charged by 
law with. Ordinary, for use of beir of ward, cannot maintain 
action against administrator with will annexed for failing to 
pay over legacy due such deceased ward without making 
guardian a party. did. 

4 Purchaser at guardian’s sale who takes deed without warranty, 
risks such title as the guardian, with leave from ordinary, 
can convey, the sale being free from fraud or misrepresenta-— 
tion. Byrd vs. Turpin, guardian, 591. 

Though defense of defective title might be made to suit for bal- 
ance of purchase money, not serve as against rule to foreclose 
mortgage for such balance on land itself. did. 
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6. Parol, facts provable by tending to show that there was no 
concealment or misrepresentation by guardian, and that pur- 
chaser knew all about dangers to title, ete. ddd. 


HABEAS CORPUS. See Judgments, 19, 20. 
HARTRIDGE, HON. JULIAN, Memorial of, 765. 


HOMESTEAD. 


1. Necessary supplies for making crop regarded as ‘‘ material fur- 
nished therefor,” or in nature of purchase money, and there- 
fore superior toexemption. Stephens vs, Smith, 177. 


2. Purchaser of homestead without any reference thereto in deed 
to him, sells same and has levied on land for purchase money, 
injunction granted unless defendant execute bond of indem- 
nity to complainant. Fleming vs. Whitfield, 178. 

3. Application for homestead of realty, ordinary has no jurisdic- 
tion to determine questions of title. Home B. & L. Ass, vs. 
Cherry, 269. 

4, Federal court enjoined foreclosure of mortgage on realty of 
bankrupt pending petition before ordinary for homestead 
therein, and afterwards dissolved injunction on condition 
that $2,000 00 be deposited with register to be invested in 
homestead, should ordinary decide that applicant was entitled 
thereto, state courts had no jurisdiction to set apart, under an 
amendment to original petition, the money, or any part of it, 
in hands of register. bid. 

. Claim affidavit that affiant was head of family, that money is 
not the property of defendant in fi. fa., but arose from sale of 
land which had been set apart as homestead, and was therefore 
not subject to individual debts of claimant, sufficient without 
setting forth names of members of family. Horton vs. Sum- 
mers & Middlebrooks, 302. 

. Papers showing homestead should have been admitted, having 
been granted by ordinary in year 1868, under constitution and 
act then of force. Ibid. 

- Wife is not the head of thefamily. She cannot take homestead 
in her separate property for benefit of herself, two minor 
children by former husband, and one by present, the present 
husband having secured the whole of his own property as 
exempt. Neal vs. Sawyer et al., 352. 

. Proof by head of family, clerk of court, and ordinary, of loss 
of original homestead papers, certified copy was properly 
admitted. Brown vs. Driggers et al., 354. 

_ Purchaser with approval of ordinary and knowledge of home- 
stead title, not heard to attack papers for want of regularity 
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in petition or plat, or in regard to surveyor who acted in lay- 
ing off and returning homestead. Jdid. 

10. Receiver invested $1,800.00 in homestead at price of $2,500.00, 
and husband and wife executed mortgage for balance of pur- 
chase money, which was foreclosed, and execution issued for 
sale of entire property. Mortgage affected only that part of 
the property which was not covered by homestead fund and 
the reversion after the termination of the homestead estate. 
Johnson vs. Poullain et al., 375. 


::. Arbitrators in pending case set apart certain land to widow 
and family in lieu of dower, homestead, etc., part so assigned 
did not, without more, become a homestead estate. Few vs. 
Walton et al., 447. 


Investments of income go to enlarge corpus of estate which pro- 
duced it. Thus, where debtor had set apart to him a home- 
stead, realty valued at $1,500.00, and personalty at $1,000.00, 
and with proceeds of both purchased sheep and placed them 
on premises, they were not subject to be seized under ordinary 
judgment outstanding against him, the homestead estate not 
yet having terminated. Wade vs. Weslow & Co., 562. 


. Schedule of exempt property, required by $2041 of Code to be 
returned to ordinary and by him recorded, must, on its face, 
disclose in express terms or by reasonable implication, whose 
property it is that the schedule is meant to comprehend and 
secure. Mapp, adm’r, vs. Long, 568. 


. Widow has no occasion to resort to equity to secure exemp- 
tions allowed by $2040 of Code, as, by $2049, she can secure 
them by returning proper schedule to the ordinary and having 
it recorded. Jdid. 


. Sections 2047 and 2048 of Code are repealed by act of 1876, and 
the specific exemptions of Code, secured since that act took 
effect, are no more durable than are the ad valorem exemp- 
tions of the constitution. J did. 


16, Creditor holding absolute deed from debtor as security, obtained 
judgment, filed deed, etc., and had land levied on; he could 
not be prevented from having it sold by homestead applied 
for by debtor and set apart after legal title had passed out of 
him to creditor. Allen et al. vs. Frost, 659. 


Fraud, if deed was procured by, homestead title would prevail. 
This result would not ensue if there was a mere mistake in 
the instrument by which it took the form of an absolute con. 
veyance instead of a common mortgage, no such mistake 
being alleged in the pleadings, etc. J bid. 
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HUSBAND AND WIFE. 


a 


10. 


ib 


13. 


Where an individual farms on the lands of others over their 
objection, and contracts debts in his own name for advances 
and supplies, the debts are his own and not those of the own- 
ers of the premises, even though they may be his wife and her 
sister, and though he may intend the profits for their benefit. 
Campbell & Jones vs. Murray et al,, 86 

Conveyance of wife’s land to secure husband’s debt is void. did. 


Sole heir of wife, though husband be by statute, he is not in- 
cluded in a will under the expression: ‘‘such person as may 
come under the designation of her next of kin by the statute 
of distributions.” Wetter, trustee, vs. Walker, 142. 

Remainder created in daughter by will in 1843; on her marriage 
it passed absolutely to her husband though life tenant did not 
die till 1876. Findley vs. Sasser, 177. 

Head of family, wife is not. She cannot take homestead in 
separate property for benefit of herself, two minor children by 
former husband and one by present, the present having secured 
whole of his own property as exempt. Veal vs. Sawyer et al ,352. 

Fornication and adultery, for witness to state that he knows 
defendant is married man by reputation, and that he has fam- 
ily of children, not sufficient to support verdict of guilty. 
Wood vs. State, 406. 

Intestate, goods of claimed by marriage, burden on claimant to 
show marriage. Clark vs. Cassidy, adm’r, 407. 

Divided reputation that parties are husband and wife not so 
strong as undivided reputation thereof, yet each kind is evi- 
dence for jury to weigh. Jdid. 


. Marriage proven, relation presumed to exist until evidence of 


dissolution by divorce or death, Knowledge of the former 
mavriage by innocent party to second, not requisite to render 
latter void. did. 

Verdict of divorce rendered in 1866, not sufficient to authorize 
guilty party to marry again without production of proof of 
decree of court establishing such right. d¢d. 

Divorce case, upon trial of, court has not the power to dispose 
of property that does not belong to husband or wife, or prop- 
erty in remainder vested in children of marriage. Cason et at, 
vs. Walton, adm’r, et al., 427. 

Court can only dispose of such property as was owned by hus- 
band or wife at time of application for divorce or at time of 
separation of parties. J did. 


Dentistry for herself and child, married woman not liable for 
in absence of proof of express contract, she being accompa- 
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nied by her husband when introduced, with the child, to the 
dentist. Freeman vs. Holmes et al., 556 


14. Conveyance in trust for woman, married or single, of full age 
and sound mind, with no remainder to protect, and nothing 
prescribed for trustee to do, operates to pass legal title imme- 
diately the trust is executed. Sutton vs. 4iken, trustee, 733. 

15. Wife's land conveyed by her and husband to pay his debt, title 
does not pass. Her deed, as between her and all persons 
affected with notice, is void. did. 

16. Notice that married woman who has conveyed is still the owner, 
without more, is enough to put stranger on inquiry. did. 


ILLEGALITY. 


1. Disqualification of judge, where urged prior to judgment, is not 
ground of illegality. McMillan vs. Nichols, 36. 

. Judgment perfect in every respect except in omission to sign it, 
illegality not sustained Pollard vs. King, 103. 

3. Attachment, none pending at time declaration was filed, and no 
declaration filed at first term, in absence of motion to amend or 
explain defects, illegality at instance of surety on bond sus- 
tained. TZuylor & Co. vs. Bell, 158. 

. Payment, ground of, burden is on defendant, and the court was 
right, the execution and affidavit having been read by the 
plaintiff and no evidence offered, in refusing to allow a ver- 
dict taken to sustain the illegality, though plaintiff may have 
said that he assumed the burden of proof. Harris et al. vs. 
Gormerly, 160. 

. Grounds of illegality, to suspend process of court, should be 
set out in such manner as to show clearly that fi. fa. is pro- 
ceeding illegally. Green vs. Rogers, 166. 

. That plaintiff had agreed, in consideration of payment of $35.00 
and delivery of sundry notes as collateral security, that ‘‘in- 
dulgence for thirty days from that day should be given upon 
said fi. fa.,” is insufficient under principle ruled in 4 Ga., 185. 
Ibid. 

‘stablishment of alias fi. fa. not preclude defendant from show- 
ing payment of judgment on illegality filed. Lowry vs. Rich- 
ards, 370. 

. Tax execution, to be entited to remedy by illegality against, 
under act of 1874, railroad must have made returns as pre- 
scribed. Goldsmith, comp. gen., vs. Macon and Aug. Railroad 
463; Same v3. Aug. and Sav. Railroad, 468; Same vs. Georgia 
Railroad, 485; Same vs. Southwestern Railroad, 495; Same vs. 
Central Railroad, 509. 


. Complications of case may justify resort to equity. bid. 
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INDICTMENT. See Criminal Law, 21, 22, 34--87. 


INJUNCTION AND RECEIVER. 


1. Letters patent granted by the United States, generally a state 
court cannot restrain the infringement or the use of ; but the 
jurisdiction to restrain is not deficient as a means of enforcing 
covenant or express contract between the parties. Merrell vs. 
Pemberton, 29. 

. Only in extraordinary case, if at all, should chancellor, before 
final decree, engage court, through a receiver, in the manu- 
facture and sale of patent or proprictary medicines, and require 
parties to disclose secret information necessary for beginning 
and carrying on the business. did, 

. Discretion in the grant or refusal of an injunction, or in the 
appointment or refusal to appoint a receiver, not controlled 
unless some well-settled principle of law or equity be violated. 
Dozier vs. Owen et al., and other cases, 157; Field et al. vs. Wil- 
lingham et al., 179; Kirtland vs. Mayor, etc., of Macon, 747. 

. Trespass not enjoined when defendant is solvent. Kennedy vs. 
Guise, 171. 

. Temporary restraining order, discretion in refusing injunction 
without hearing from defendant by, not abused. Jdid. 

. Purchaser of homestead without any reference thereto in deed 
to him, sells same and _ has levied on land for purchase money, 
injunction granted until hearing unless defendant gives bond 
of indemnity to complainant. Fleming vs. Whitfield, 178. 

. Bills of exception in injunction cases must be tendered and 
signed within twenty days. Absence of judge, though stated 
in certificate as reason for failure to sign in time, not prevent 
dismissal. Roberts. guardian, vs. Leonard et al., 209. 


. Taxation on railroads, no proper return having been made as 
required by act of 1874, prevents illegality, but, on account of 
complications of case, there may be remedy by injunction. 
Goldsmith, comptroller general, vs, Georgia Railroad, 485 ; Same 
vs. Southwestern Railroad, 495. 

. Jurisdiction, absence of in court of ordinary, no ground to 
restrain applicant for administration from bringing on for 
hearing a caveat to his application, though complainants in 
bill have, since that proceeding was commenced, propounded 
for probate in another county where there are assets an alleged 
will disposing of decedent’s whoie estate. Arnold et al. vs, 
Arnold et al., 627. 

. Instrument testamentary, injunction unnecessary to restrain 
so-called attorney in fact thereunder from prosecuting man- 
damus to enforce it as deed, Tbdid. 
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11. Taxes, courts should be slow to clog the wheels of government 
by enjoining collection ; illegality of must be clear. Johnson 
et al. vs. Mayor, etc., of Macon, 645. 


12, Writ of error based on denial of injunction to restrain making 
of deed, not dismissed on suggestion of defendant's counsel, 
supported by his affidavit, that deed has been executed since 
writ was brought; Kirtland vs. Mayor, etc., of Macon, 747. 

13. Equity of bill cannot be lost by denial of injunction ad interim. 
Properly moulded it may still be granted on final decree. Acts 
of defendant pendente lite cannot obstruct court in decreeing 
appropriate reliefin theend. Such acts are at peril of defend- 
ant and may be brought into case by amendment to the bill, 
and their effects, so far as prejudicial to complainant, may 
be canceled or compensated according to requirements of 
sound equitabie principles. did. 


INSURANCE. 


1. Contract of fire insurance, with its terms and stipulations, must 
be in writing. Nostipulation is more materia] than period of 
time. Clark, Rosser & Co. vs. Brand & Hammons, 23. 


. Allegation that insurance company absolutely declined to pay, 
and had thereby waived preliminary proof, held, on general 
demurrer, to mean that refusal was within the sixty days 
limited for such proof, as no subsequent refusal would work 
such waiver. -dtna Ins. Co. vs. Sparks, 187. 


3. Refusal to pay because of defect in title, or of some ground 
relative to assignment of policy, is the absolute refusal meant 
by the law, and would be a waiver as to notice and prelimi- 
nary proof. did. 


. Conduct of life company in receiving premiums after date 
fixed by policy, operated as a waiver of time as of essence of 
contract. Cotton States Life Ins. Co. vs. Lester, 247. 

. Reciprocal law of 1869 has no connection with the tax laws of 
state, but simply imposes upon foreign companies seeking to 
do business in Georgia same obligations, etc., as are imposed 
upon Georgia companies seeking to do business in foreign 
states. Goldsmith, comp. gen., et al. vs. Home Ins. Co, et al., 379. 

‘Alienation of property insured” as will render policy void, 
and ‘‘creation of lien thereon,” which has no such effect, 
distinction between. Va. #. & M. Ins. Co. vs. Feagin Bros , 
515. 

. Indorsement making loss payable to payee of note, action may 
nevertheless be brought in name of assured for use of such 
payee. Ibid. 

. Proof of lossalso properly made by assured. J did, 
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9. Inspection and valuation of two tenements relatively to each 
other by agent of company when insured and renewed, prima 
facie evidence of value of each tenement at time of loss. Ibid. 


10. Occupation of some of apartments for bar rooms, and other 
loose and immoral purposes, at time of loss, cannot affect 
case, as substantially same class of tenants occupied house 
when insured, after inspection by company’s agents, J did. 


INTEREST AND USURY. 

1. Deed executed whilst usury laws were in force, with no inten- 
tion to postpone delivery, not relieved from operation of those 
laws by absence of grantees and failure of instrument to 
come to their actual possession until after said laws were re- 
pealed. Campbell & Jones vs. Murray ct al., 86. 

2. Though deed be void for usury, equity will not degree its can- 
cellation without payment or tender of the principal and law- 
ful interest. Ibid. 

8 Directors and shareholders of corporation are quasi trustees, 
and cannot, without special power under the charter, bind the 
corporation by contract to pay usury. Plan. Ware. Co, et al. 
vs. Johnson, ex'r, et al., 308. 

4. Tender to prevent running of interest must be continuing. 
Gray, adm’r, vs, Angier, trustee, 596. 


INTRUDERS, PROCEEDINGS AGAINST. 
1. Title, not mere possession, involved, remedy to recover land is, 
by ejectment and not by warrant. Cassidy, adm’r, vs. Clark, 
412. 


JAIL FEES. See 7Zvover, 5. 


JUDGE. 

1. County judge, before suit brought in county court, was plain- 
tiff’s attorney to collect note, and brought suit in superior court 
and withdrew same, did not disqualify him to render judg- 
ment. McMillan vs. Nichols, 36. 

2, Agreement that disqualified judge should bear and determine 
demurrer, *‘but that he should not do more than pass upon 
same,’ does not cover rendition of final decree. Bryan vs. 
Welch, Cook & Bacon, 172. 

3. Referee, judge with power to hear portion of case only is, and 
decision not subject to review. J did. 


JUDGMENTS. 
1. Foreclosure of mortgage is conclusive upon defendant and 
subsequent purchasers as to all matters necessary to be adju- 
dicated Gunn vs. Wades, 20. 
51 
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County judge, before suit brought in county court, was the 
plaintiff's attorney to collect note, and brought suit in the su- 
perior court and withdrew the same, did net disqualify him 
to render judgment. McMillan vs. Nichols, 36. 

3. Vendee interposed title of vendor for his protection, on 
subsequent claim by vendor against same execution, he will 
be concluded. Pace vs. Maxwell & Vason, 97. 

Bankruptcy of defendant not cause for not amending judgment 
against him rendered prior to adjudication. Pollard vs. 
King, 103. 

5. Absence of signature of plaintiff or his attorney only defect, 
judgment amendable by order of court to supply signature, 
and this after the lapse of many years. Jdid. 


6. Order to enter judgment nunc pro tunc is not an order to amend 
an irregular judgment already existing. Order of former 
kind should not be granted on application for one of latter. 
I bid. 

7. Illegality cannot be sustained where judgment is perfect ir 
évery respect except in omission to sign it. did. 


8 Arrest of judgment can only be had on what is apparent on 
face of record. Loudon, assignee, vs. Coleman, ree., 146. 

9. Verdict intelligible and definite construed in the light of the 
pleadings and the nature of the issues on trial, judgment not 
arrested. Ibid. 

10. Attachment, judgment rendered by court as in other cases, 
where no issuable defense is filed on oath. TZuaylor & Co. vs. 
Ball, 158. 

11. Claim case, judgment in finding property subject is not for sum 
certain upon which damages can be awarded in supreme 
court. Brantley vs. Buck et al., 172. 

12. Agreement that disqualified judge should hear and determine 
demurrer ‘“‘but that he should not do more than pass upon 
same,” does not cover rendition of final decree. Bryan vs. 
Welch, Cook & Bacon, 172. 

13. Referee, judge with power to hear portion of case only is, and 
decision not subject to review. did. 

14, Lien of judgment on land attaches to crops thereon as soon as 
grown and matured. Clark, Rosser & Co, vs. Wheaton, 178. 

15. Return by officer not authorized to make, not prevent dormancy 
of judgment. Aspinwall vs. Treanor, 176. 

16. Trustee, judgment against on note which contained statement 
that it was given ‘‘for purchase money of honse and lot in 
the town of Forsyth,” such description did not give it prece- 
dence over other judgments on any special property. Allen 
et al. vs. Sharp, guardian, et al,, 183. 
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17. Former adjudication, record of on bill to which no subpeena 

yas attached, and of which no service was made or waiver 

thereof had, not admissible in subsequent suit between same 
parties or their privies. Muller et al. vs. Rhuman, 332. 






18. Demurrer overruled, and judgment affirmed in supreme court, 
new grounds cannot be added by amendment before made 
judgment of court below. Goldsmith, comp. gen’l., vs. Georgia 
Railroad, 542. 

19. Habeas corpus, judgment on final until reversed; and where 
legality of imprisonment was twice drawn in question by suc- 
cessive writs of habeas corpus, judgment on former writs is 
conclusive. Perry etal. vs. McLendon, sh’ ff, 598. 









20. Res adjudicata, matter will be as to all points necessarily in- 
volved, whether actually presented or not. did. 

21. Absolute deed, though made as security for debt, passes title ; 
therefore judgment subsequently rendered against grantor 
has no lien upon land that can be enforced by levy and sale 
until title has become revested by redemption. Phinizy, suro, 
part.,vs. Clark, 623. 

22. Conveyance fraudulent, no title passed. did. 








23. Recording or not recording of deed irrelevant except upon 
question of fraud. J did. 





24. Issue as to existence of lien on saw-mill found in favor of 
plaintiffs, and general judgment erroneously entered against 
defendants and sureties on replevy bond, which was subse- 
quently set aside, not error to allow special judgment against 
property entered nunc pro tune, the legal status of the sureties 
not being affected. TZriest et al. vs. Watis & Bro., 671. 








25. Decree in favor of administrator against heir of intestate that 
certain specific lands in hands of heir be sold to pay debt of 
estate on which judgment has been recovered against admin- 
istrator, is not, as against heir, a decree for money but for 
property, and does not become dormant under $4219 of Code. 
Wall, ea’, for use, vs, Jones, 725. 







26. Verdict fails to designate on which plea found, or to declare ex- 
pressly that it was based on all, no ground of arrest of judg- 
ment. Ball vs. Powvrs, 757. 









JURISDICTION. See Administrators and Hxecutors, 11, 12. 









JURY. 
1, Nephew of county commissioner who has taken part officially 


in promoting prosecution is not a competent juror, the indict- 
ment being a special presentment. Dumas vs, State, 58. 
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. Polling jury, proper form of. Campbell & Jones vs, Murray et 
al, 86. 


3. Answer that juror had agreed to verdict in jury-room, but he 


did not think it was exactly right, insufficient. Further delib- 
eration necessary. J did. 

Citizens of county have no such interest in suit between sure- 
ties on county treasurer’s bond and mother of treasurer in 
respect to title to land, as to disqualify them. Phipps vs, 
Mansfield et al., 209. 

. Grand jury list properly revised and filed, but not certified by 

revisers, an objection that list was not properly revised was 

rightly overruled, revisers being in court and certifying that 

the list was correct. Mikell vs. State, 368. 

. Qualification of grand jurors not changed by constitution of 

1877 until legislation was had thereunder. did. 

. Objection to traverse jury on ground that list was not properly 

certitied, comes too late after verdict. did. 

. Conversation with, or in presence of, one of jury, after part 

of evidence submitted, in which plaintiff’s version of case 

was given, discretion of court in ordering new trial on motion 

of defendant, nut controlled. Smith vs. Lovejoy, 372. 

. Demand for jury trial in city court under laws passed prior to 

constitution of 1877, and a trial had before a jury of five 

stricken from panel of twelve; prohibition in such constitu- 
tion of jury less than twelve will not aid defendant on motion 

for new trial. Aneeland et al. vs. State, 395. 

. Provision not intended to operate on existing machinery of 

city courts until new machinery was provided. Jdid. 

. Court may recall jury while in act of retiring with or without 

suggestion of counsel, and correct or explain any part of 

charge. Daniel et al., ex’rs, vs. Frost, 697. 

2. That sheriff, whilst jury were taking walk after being charged 
with case, spoke to one of them in presence and hearing of 
others, respecting health of member of sheriff’s family, not 
cause for setting aside verdict. did. 

That sheriff selected tales jurors necessary to complete panel, 
he being plaintiff in like case involving same property, should 
have been urged as an objection before the trial began. It 
comes too late after verdict. did. 

. Panel must be put upon accused; this proceeding cannot be 

omitted, especially where prisoner’s counsel gives notice that 

he waives nothing. Cochran vs. State, 731. 








JUSTICE COURT. 


1. Principal sum, with interest, exceeds $50.00. party cast may nev- 
ertheless certiorari, when judgment is based on questions of 
law unmixed with matters of fact. Dezxter vs. Glover, 312. 

. Laborer’s lien under act of 1873, justice may administer affi- 
davit and issue execution therefor. did. 

. Trover and other actions for torts to personal property where 
damage is less than $100.00, justice courts have jurisdiction 
of. James vs. Smith & Bro., 345. 

. Appeal to superior court, where sum claimed, including princi- 
pal and interest, exceeds $50.00, there may be. Dykes vs. Wool- 
sey et al., 608. 

. Summons need not state cause of action with particularity 
required in ordinary pleading. Atlanta and West Point Rai'- 
road vs. Hudson, 679. 

. Cause of action being wounding of horse, and damages being 
laid at $100.00, any damage not exceeding that amount, which 
is sufficiently certain to be recoverable on ordinary declaration, 
may be proved. did. 


LABORER’S LIEN. See Zien, 11, 12. 
LAWS. See Statutes, 
LETTERS PATENT. See Injunction and Receiver, 1. 


LEVY AND SALE. 


1. Insolvent parent having consented, by hiring child, to her receiv- 
ing proceeds of labor, her portion of crop is not subject to his 
debts. Wilson vs. McMillan, 16. 

. Constable, levy made by, and sale not stayed by process of 
law nor property surrendered, rule against made absolute. 
Davis vs. Strickland, 174. 


. Dates of foreclosure of crop-lien and levy show that execution 
must have been issued between them, sufficient though not 
dated itself. Usry vs. Saulsbury, Respess & Co., 179. 


. Foreclosure of lien on crop of 1873, levy of execution on corn 
in February, 1874, sufficiently identifies it as part of that crop, 
especially when pointed out by defendant. J did. 


. Constable of district other than that from which execution 
issued, and in which defendant does not reside, and where 
there is no property, has no authority to levy and sell in dis- 
trict of defendant’s residence. Divine vs. Bailey, 235. 


. School-house of town of Jonesboro not subject to levy unde 
execution against it, and hence, if burnt, the insurance there- 
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for cannot be reached by garnishment. Fleishell & Kimsey vs. 
Hightower et al., 324. 


Notice to defendant unnecessary in proceeding to issue alias fi. 
fa. on loss of original, and though notified, establishment of 
alias will not preclude him from showing payment of judg- 
ment on illegality filed. Lowry vs. Richards, 370. 

‘* Life interest of Mrs. Ann E. Walton in 600 acres of land, more 
or less, lying in the county of Morgan, adjoining land of J. A. 
Broughton, J. J. Clark, and others,” not sufficient description 
for levy, when there was body of land from which, by decree, 
she bad been allowed 600 acres, Few vs. Walton et al., 447. 


Fee, though encumbered with service to dominant estate, liable 
to sale under execution. Moses, trustee, vs. Eagle and P. Man. 
Co., 455. 

Possession for four years will not discharge fee from judgment 
lien beyond the boundaries embraced in deed under which 
claimant held. did. 


Stockholder chargeable with notice that property was trust 
fund to pay debts, and therefore cannot hold adversely so as 
to found prescription with which to defeat judgment creditor. 
Ibid. 

Value of servient estate immaterial on question whether it is 
liable to levy. bid. 

Vendee holding bond with part of purchase money paid, sells 
and executes deed, purchaser from him only protected by four 
years’ possession, against judgment for balance of purchase 
money, to extent of interest which defendant in fi. fa. had 


ROY 


under bond. Janes, adm’r, vs. Patterson, 527. 


Possession by purchaser for seven years would give him title 
by prescription, and would protect property from judgment. 
Ibid. 


Defendant who had notice of levy upon definite interest in land, 
but took no steps to arrest sale, and did not give notice to the 
officer or to bidders, that estate was different from that 
described in levy, cannot, after sale by sheriff according to 
levy, prevent purchaser from being placed in possession. 
Bledsoe et al. vs. Willingham, 550. 

Purchaser of estate in remainder is not entitled to possession 
until after death of lifetenant. If defendant had an estate, not 
in remainder but in fee simple, and if only a remainder was 
levied on and sold, defendant cannot be turned out of posses- 
sion so long as the person named in the levy as tenant for life, 
though not such in fact, is in existence. did, 


Sheriff cannot sell larger estate than that embraced in levy. 
Nor can three levies of three several executions, each against 











INDEX. 809 








a different defendant, be consolidated as authority to sell, so 
as to make a single act of sale under the whole pass title. J did. 





18. Decree that certain lands in hands of heir be sold te pay debt of 
estate on which judgment has been recovered against admin- 
istrator; execution thereon may be in favor of administrator 
for use of judgment creditor, the decree itself directing that 
proceeds of sale be applied to judgment. Wall, executor, for 

use, vs, Jones, 725. 









LICENSE. See Zaz, 17-21. 






LIEN. 


1. Successful litigants claimed, on the record, as lien ereditors, 
and not otherwise; verdict awarding to each a given amount 
construed as finding that lien exists to that extent, though no 
mention of any lien be made. Loudon, assignee, vs. Coleman, 
mec., 146. 

2. Machinist’s lien binding premises as well as machinery, and 
former are not the property ef the debtor, but of his lessor; 
other creditors of common debtor have no right to force 
machinist to resort to realty for satisfaction in order to leave 
proceeds of machinery (sold as personalty) to be applied to 
debts of inferior dignity in favor of such creditors. did. 













Engine to be started and put in proper order for running, part 
of contract of sale, necessary work done therefore embraced 
within machinist’s lien, though charged for in an open account 
whilst the price of the engine itself was covered by drafts. 
I bid. 

4, Record of lien within three months after work was completed, 

though not within three months after sale, in time. did. 





eo 








§. Lien upon one-fourth of preperty sold, it attached upon one- 
fourth of proceeds of sale. Entire fund Jost except one-third, 
lien upon portion saved was in like proportion. J did. 






4. Execution proceeding for benefit of attorney to collect fees, 
settlement prior to act of 1873 giving lien to attorney, valid, 
unless notice of claim for fees was given defendant in fi. fa. 
Stevenson vs. Smith, 175. 

7. Necessary supplies for making crops regarded as ‘‘ material 
furnished therefor,’’ or in nature of purchase money, and 
therefore superior to exemption. Stephens vs. Smith, 177. 








8. Factor’s lien, foreclosure of, averment of demand on owner of 
crop sufficient in this case. Usry vs. Saulsbury, Respess & Co., 
179. 

9, Judgment against trustee on note which contained statement 

that it was given ‘‘for purchase money of house and lot in 
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town of Forsyth,” such description did not give it precedence 
over other judgments on any special property. Allen et al. vs- 
Sharp, guardian, et al , 183. 

. Judgment not void, and creditor would have equitable right to 
be paid from proceeds of property for which note was given, 
though description was not specific. did. 

. Laborer’s lien, to foreclose, necessary that affidavit should 
show contract completed. Dewxter vs. Glover, 312. 


. Justice of peace may administer affidavit and issue execution 
for laborer’s lien under act of 1873. bid. 

. Deposit of deeds as collateral security for debt, not create such 
lien as can be foreclosed at law. Equity will subject land. 
English, for use, vs. MeETroy, 413. 

. Mechanic’s or contractor’s lien not to be resisted by debtor be- 
cause he has no title. The better title is not affected by the 
judgment, the owner being no party. Porter vs, Wilder & Son, 
520. 

. Issue as to existence of saw-mill lien found in favor of plaintiffs, 
and general judgment erroneously entered against defendants 
and sureties on replevy bond, which was subsequently set aside, 
not error to allow special judgment against property entered 
nune pro tune, the legal status of the sureties not being 
affected. Triest et al. vs. Watts & Bro., 671. 


LIMITATIONS, STATUTE OF. 

1. Judgment perfect except in omission of signature of plaintiff 
or his attorney, amendable by order of court to supply proper 
signature, and this after the lapse of ten years or more, Pollard 
vs. King, 103. 

. Act of 1869 gave nine months and fifteen days m which to bring 

suit in the classes of cases mentioned therein, and §2926 of 
Code gives to a person under disability the same time to sue 
after the removal of the disability that was given by said act 
to other persons. Construing act and Code together, plaintiffs 
were barred. Jordan vs. Ticknor et al., 123. 

. Transactions occurring in 1845 not opened by bill filed in 1876, 
unless fraud or concealment is fully specified. Welchel et al. 
vs. Parker, ex’r, 158. 

Suit in 1877 in justice court on eause of action which, on face 
of record, accrued prior to June, 1865, judgment for plaintiff 
and appeal by defendant, not error to dismiss on motion, al- 
though plea of statute had been filed. Cleveland os, Walden, 163. 


5. Four years after accrual of ection is period within which, in 
general, a suit upon an account must be brought by a county 
to recover money illegally drawn from its treasury on false 
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accounts. Yet where sheriff, while in office, draws sums of 
money, at different times, from the treasurer of the county 
on false accounts and vouchers, some payments having been 
made to him within less than, and others more than four years 
before suit, statute not commence to run in favor of sheriff 
during his continuance in office. Cook vs. Commissioners of 
Houston Co., 223. 


. Administrator and third party together bought at administra- 
tor’s sale, and former settled with distributees therefor, suit 
for part due by latter must be brought within the usual statute 
of limitations. It began to run from date of sale. Hdge vs. 
Edge, 289. 

. Written acknowledgment of existence of liability to pay note 
in letter is equivalent to new promise, and revives and extends 
original liability, which was to pay debt any time within 
twenty years. Webb,adm’r, vs. Carteret al., ex’rs, 415. 

. Vendee holding bond for title with part of purchase money 
paid, sells and executes deed, purchaser from him only pro- 
tected by four years’ possession against judgment for balance 
of purchase money, to extent of interest which defendant in 
ji. fa. had under bond. Janes, adm’r, vs. Patterson, 527. 


. Possession by purchaser for seven years would give him title by 
prescription, and would protect property from judgment. 
Ibid. 


. Debt commenced in 1875 on bond of administrator with will 
annexed, appointed in 1860, for use of legatee who was an 
infant until September 25, 1871, but had a guardian who was 
appointed in 1860, and who was ready and willing to receive 
legacy, which administrator refused to pay, although he had 
had sufficient time to have wound up the estate and paid over 
legacy by April 2, 1861: Held, that action was barred by act of 
1869. Beavers, ord., vs. Brewster, adm’r, et al., 574. 


. Account which neither party considered due immediately, was 
due on demand, or at the expiration of a reasonable time, or 
at the time when the creditor understood it to be due, the 
debtor not testifying to a different understanding. Statute 
does not run until account is in fact due. Chandler vs. Chan- 


dler, 612. 

. Creditor is not agent of debtor in entering credit upon evi- 
dence of debt—certainly not without written authority; and 
where authority was sufficiently definite to create agency, it 
would be sufficient to raise new promise as to balance, 
whether credit was entered or not. Dobson vs. Dickson, adn’r., 
639. 

. Letters or other detached writings which do not indentify debt 
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with reasonable certainty, are not enough to connect new 
promise with particular debt declared on. did. 

14. Decree in favor of administrator against heir of iutestate that 
certain specific lands in hands of heir be sold to pay debt of 
estate on which judgment has been recovered against the ad- 
ministrator, is not, as against heir, a decree for money but for 
property, and does not become dormant under $4219 of Code. 
Wall, ex’rs, for use, vs. Jones, 725. 


LOST PAPERS, ESTABLISHMENT OF. See Practice in Superior 


Court, 7. 
MACHINIST'S LIEN. See Lien, 2¢5. 
MECHANIC’S LIEN. See Lien, 14. 


MORTGAGE. 


1. Decree foreclosing is conclusive upon defendant and subse- 
quent purchasers from him as to all matters essential to be 
adjudicated. Gunn vs. Wades, 20. 

. Description, after enumerating certain specified goods, ‘‘of all 
future purchases which he may purchase, or goods which he 
may come possessed of hereafter in said store,” sufficient to 
sustain validity as between mortgagor and mortgagee. Green 
vs. Rogers, 166. 

. Bankruptcy of mortgagor after filing of petition to foreclose 
mortgage on realty, no ground of continuance. Toler vs. 
Passmore, adm'r, et al., 263. 

. Defective title no defense to foreclosure on land itself for bal- 
ance of purchase money. Byrd vs. Turpin, guardian, 591. 

. Trial of rule to foreclose, main question is, whether plaintiff is 
entitled to recover as respects the mortgaged property the 
debt which the mortgage describes, and if not the whole, how 
much of it. bid. 

. Absolute deed, though made as security for debt, passes title; 
therefore judgment subsequently rendered against grantor has 
no lien on land that can be enforced by levy and sale until 
title has become revested by redemption. Phinizy, surv. part., 
vs. Clark, 623; Allen et al. vs. Fros!, 659. 


. Conveyance fraudulent, it will pass no title as against creditors. 
Ibid. 


. Recording or not recording of deed is irrelevant except upon 
question of fraud. Jbdid. 
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MUNICIPAL CORPORATIONS. 


1. Marshal of town of Blackshear, functions as constable confined 
to process emanating from corporation court created by spe- 
cial act of 1872. Aspinwall vs. Treanor, 176. 


2. Illegal arrests, city not responsible for acts of police and sub- 
ordinate officers in making. Harris vs, City of Atlanta et al., 
290. 

3. Arrest or suspicion that prisoner is escaped convict, he should 
be carried before magistrate within reasonable time, and same 
duty is devolved upon station-house keeper who receives him. 
LT bid. 


4. Unreasonable time, whether detention be for is question for 
jury. did. 

5. Cflicer acts at his peril, and must show by competent proof 
that prisoner is an escaped convict. / bid. 

6. Oral evidence of officer that he ascertained that prisoner was 
escaped convict, insufficient; record of conviction and sen- 
tence is better evidence. Ibid. 

7, Jonesboro is empowered to own and use a public school-house 
for the education of the children thereof, and the authorities 
may use the same in such manner as in their discretion will 
best promote the end in view, either by a free public school or 
by renting to private teachers. F'leishell & Kimsey vs. High- 
tower et al., 324. 

8, School-house not subject to levy and sale under execution 
against the town, and hence, if burnt, insurance cannot be 
reached by garnishment. did. 

9, Town, whose charter embraces $789 of Code, has authority to 
issue license to retail and to tax therefor. Douglassville vs. 
Johns, 423. 

10, Tax sought to be recovered back, onws on plaintiff to show that 
ordinance was illegally passed. J did. 

11. Matters not that act of 1872, so far as it affects pre-existing 
charters, be unconstitutional as decided in 60 Ga., 404; if its 
provisions be by charter granted in 1875 incorporated thercin, 
they become part thereof and are as valid as any other por- 
tion. Ibid. 

12. Recovery back of license tax illegally collected by municipal- 
ity, as permitted in Callaway vs. Mayor etc., 48 Ga , 309, will 
not be allowed in cases where town had jurisdiction of sub- 
ject matter, though illegally exercised. Commiéssionersete., 08. 
Norris, 538. 

18. Voluntary payment of license fee under unconstitutional 
amendment to charter, cannot be recovered back. did. 
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14, Limitation in charter of Macon to power to tax realty and per- 
sonalty, does not affect right to tax business therein, and to 
exact a license tax or fee therefor. Johnston et al. vs. Mayor 
etc., of Macon, 645. 


15. Business of merchandise, where tax on is measured by amount 
of goods sold, principle of uniformity, applicable to all sub- 
jects of taxation by constitution of 1877, demands that tax 
should be ad valorem. Same rule pertains as to business of 
drayage. Ibid. 


Private wagon for private use and not employed in hauling for 
others, tax on is a tax on property, and if assessed and paid 
once as property, it cannot be taxed again. did. 


. Delegation of power to mayor and council to tax, they cannot 
delegate same to mayor alone. did. 


State cannot grant to municipal corporation power to tax that 
which it cannot itself tax, yet it may authorize it to tax sub- 
ject matter over which the state does not exercise the power. 
L bid. 


. Commutation street tax may be collected in place of work; 
such commutation does not conflict with provisions of consti- 
tution of 1877 in respect to poll-tax. J did. 


. Courts should be slow to stop wheels of government by enjoin- 
ing collection of taxes; illegality of taxation must be clear. 
I bid. 


NEGOTIABLE INSTRUMENTS. 


1. Bonds hypothecated to secure loan to one firm, and such debtis 
settled, and the firm being changed a new debt is created, no. 
tice of the title of the true owner before such new loan is 
made, will operate to prevent the holder as collateral from 
acquiring title against such true owner, and such notice may 
be proven by circumstances as well as by direct proof. Mer. 
& Plan. Nat. Bank vs. Trustees of Mas, Hall, 271. 


2. Possession alone of negotiable security before due is presump- 
tive evidence of title, but when it is shown to have been up- 
propriated in fraud of the rights of the owner, then onus is 
on the possessor to show that he took it bona fide and for value; 
upon his proving that, owner must show mala fides. Ibid. 

8. Bonds taken as collateral cannot be retained after payment of 
debt. bid, 

4. Sabbath, paper made on is void as between parties; yet, if it is 
falsely dated as of another day, and comes to hands of inno- 
cent holder who takes it for value without notice, acceptor is 
estopped in suit against him. Ball vs. Powers, 757. 





NEW TRIAL. 


1. Immaterial error not ground of. Newton vs. Mayo, 11; Hverett 
vs. State, 65; Roberts vs. Neal, adm’r, 163; Phipps vs. Mansfield et 
al. 209; Sims vs. James, 260; Morgan vs. Marshall et al., 401; 
Janes, adm’r, vs. Patterson, 527; Lindsey vs. Lindsey, 546; Daniel 
et al., ex’rs, vs, Frost, 697. 

2. Newly discovered evidence which full diligence would have dis- 
covered before trial, is not ground for new trial. Sciple vs, 
Northeutt, 42; dtina Ins, Co. vs. Sparks, 187; Phipps vs. Mans- 
field etal., 209; Boehm, Bendheim & Co. vs. Juchter, 580. 


8. Grounds may be considered together in granting new trial. 
Clements, adm’r, et al., vs. Wheeler, 58. 








4. Discretion granting first new trial not controlled. Schley, 
guardian, vs, Chat. Nat. Bank, 99. 


5. Motion in arrest overruled, new trial may be moved for there- 
after provided both motions are made during term at which 
verdict was rendered. Loudon, assignee, vs. Coleman, rec., 146. 

6. Error in judgment not cause for new trial if verdict be correct. 
Ibid. 

7. Discretion exercised in granting or refusing new trial not con- 
trolled unless grossly abused. Dozier vs. Owen et al. and other 
cases, 157; Northeastern Railroad vs. Hawkins et al., 164; Wil- 
kinson vs. Lane & Holmes, 173; Phipps vs. Mansfield et al., 209; 
Mer. & Plan. Nat. Bank vs. Trus. of Mas. Hall, 271; Central 
Railroad vs. Richards, 306; Schmidt vs. Wambacker & Weil, 321; 
Life Ass. of America vs. Ferrill, 329; Harris vs. State 337; Horn 
vs. State, 362; Porter vs. Wilder & Son, 520; Lindsey vs. Lindsey, 
546; Joiner vs. State, 560; Scott, adm’r, vs. Zachry, 573; Boehm, 
Bendheim & Co. vs. Juchter, 580; Thurber & Co. vs. Holmes et 
al., 590; Girardey et al., vs. Bessman et al., 654. 

8 Newly discovered evidence, to sustain motion on ground of, it 
must appear that movant used diligence to procure the testi- 
mony on the trial, and that the same is not cumulative. Jor- 
dan vs. Carter, 158. 

9, Exception taken to entire charge, new trial not granted unless 
charge as a whole iserroneous. Bazemore vs. Gilbert, tax col., 
158. 

10. Same verdict again set aside by court below, this court reiter- 
ates that it did not abuse its discretion. lliott vs. West. & At. 
Railroad, 162. 

11. Oral evidence not incorporated in brief, not considered on mo- 
tion for new trial. It can only be supplied by amending brief. 
The Ocean Steamship Co, vs, Krauss, 175. 


12. Recovery, new trial ordered unless plaintiff will write off part 
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of, and she voluntarily does so, reserving right to bill of ex- 
ceptions, such voluntary act will estop her from complaining. 
Sparksvs Aina Ins. Co., 198. ; 

Refusal of non-suit not injurious to defendant because plaintiff 
perfects case by more evidence, not ground of new trial. 
Phipps vs. Mansfield et al., 209; Weldon et al. vs. Colquitt, gov., 
449. 

. Newly discovered evidence of two witnesses that defendant had 
left previously to commission of offense and had not returned, 
not ground of new trial, where three witnesses swore posi- 
tively that he was present and did the act. Phillips vs. State, 
296. 2 

Extraordinary motion at subsequent term, mistake in naming 
parties to original motion and in suing out writ of error to 
judgment overruling same, not ground of. Southwestern Rail- 
road vs. Craig, 361. 

Equity will not grant new trial on ground of such mistake, 
I bid. 

Verdict unsupported as to certain amount fourd, and it being 
impracticable for this court to ascertain the precise sum which 
should be written off, new trial must be granted. Diéllurd et 
al. vs. Ellington, adm’r, 389. 

Misnomer pleaded and issue found against defendant, who then 
pleaded not guilty without any motion in regard to trial on 
special plea; on conviction he cannot incorporate in his mo- 
tion for new trial exceptions which relate to proceedings on 
first issue. Avneclund et al. vs. State, 395. 

Scope of controversy and limits of agreed issue compared, and 
new trial ordered. Brantly vs. Huff et al., 532. 

. Matters of fact being left somewhat doubtful by evidence, and 
court having erred in charge to jury on material point, new 
trial should be had. Wadevs, Weslow & Co., 562; Crawford vs. 
Georgia Railroad, 566. 

. During regular term, but whilst court was in recess, argument 
of motion had, and judge wrote out decision and therein 
ordered same entered on minutes as of that term, and it was 
so entered but under wrong date: Held, that decision will be 
considered as made in term, and that error in date of entry is 
matter for correction of minutes, and not cause for reversal. 
Girardey et al. vs, Bessman et al., 654, 

22, Motion made interm and continued from time to time by order, 
amendable before final disposition. J did. 

£8, Newly discovered evidence which could not change result is no 
ground of new trial. Danie! et al., ex'rs, vs, Frost, 697. 
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NON-SUIT. 

1. Allegation of insolvency necessary to completeness of declara- 
tion, ‘absence of should be taken advantage of by demurrer, or 
by motion to dismiss, and not by motion for non-suit. Ander- 
son, executor, vs Pollard & Co., 46. ‘ 

2. Refusal of non-suit not injurious to defendant because plaintiff 
perfects case by more evidence, not ground of new trial. 
Phipps vs. Mansfield et al., 209; Weldon et al. vs, Colquitt, gov., 449. 

3. Action by one plaintiff on account when it ought to have been 
by another on a special contract, a non-suit may be awarded. 
Southwestern Railroad vs. Millian, 607. 


NOTICE. 

1. Recitals in pleadings are notice to all the world in respect to 
parties therein directly concerned, but only notice to parties 
thereto, so far as collateral persons are alluded to therein. 
McNamara et al. vs. Me Namara et al., 200. 


. Notice to agent is notice to principal, but proof of agency is 
indispensable, and fact that one as father or friend merely 
gives information or advice in reference to a land trade, does 
not make such friend the agent in the sense of the above rule. 
I bid. 
3onds hypothecated to secure loan to one firm, and such debt 
is settled, and the firm being changed a new debt is created, 
notice of the title of the true owner before such new loan is 
made, will operate to prevent the holder as collateral from 
acquiring title against such true owner, and such notice may 
be proven by circumstances as well as by direct proof. Mer. & 
Plun. Nat. Bank vs. Trustee of Mas. Hall, 271. 

. Married woman who has conveyed is still owner, notice that. 
without more, is enough to put stranger on inquiry. Sutton 
vs, Aiken, trustee, 733. 

5. Issue as to whether plaintiff took acceptance with notice that it 
was made on Sunday or not, and plaintiff adduces evidence 
expressly in denial of notice, defendant may insist on general 
circumstances of transaction as tending to prove notice, and 
court may charge on subject, though there be no plea alleging 
notice in express terms, Ball vs, Powers, 757. 


OPINION. See Witness, 1. 
ORDINARY, COURT OF. See Wiis, 8. 
PARENT AND CHILD. See Le. y and Sale, 1. 


PARTIES. See Administrators and Hxecutors, 1, 10: Practice in the 
Supreme Court, 4, 5. 
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PARTNERSHIP. 


i. Surviving partner and representative of deceased copartner 
may be joined in the same action on open account against the 
firm, where the partnership and the survivor are alleged to be 
insolvent. Anderson, executor, vs. Pollard & Co., 46. 


2. Letters in handwriting of clerks who acted for firm at time 
they were written, are presumptively the letters of the firm, 
the partnership name being affixed thereto in the same writ- 
ing. Ibid. 


PLEADINGS. 


1, Cause of action set forth, that pleader gave it wrong name not 
ground of demurrer. Jordan vs. Ticknor et al., 123. 


2. Bond of sheriff, breach of sufficiently assigned. Colquitt, gov., 
vs. Ivey, sh’ ff, et al., 168. 

3. Factor’s lien, foreclosure of, demand upon owner of crop suf- 
ficiently averred. Usry vs. Saulsbury, Respess & Co., 179. 

4. Lost pleadings may be established instanter, and unless some 
legal objection be made to appear from the record, order of 
superior court will not be reversed. Hina Ins. Co. vs. Sparks, 
187. 

Recitals in pleadings are notice to all the world in respect to 
parties therein directly concerned, but only notice to parties 
thereto, so far as collateral persons are alluded to therein 
McNamara et al. vs. McNamara et al., 200. 


6. General issue, plea of should not be stricken on demurrer. 
Dunn vs. Welch, 241. 

Note not accurately and fully set out in declaration, yet substan- 
tially referred to therein, inaccuracy may be cured by amend- 
ment, and action should not be dismissed. Ross vs. Jordan, 
298. 

8. Account for merchandise furnished, under $3393 of Code suit 
may be brought and recovery had though there may be special 
contract in writing. Schmidt vs. Wambacker & Weil, 321. 

9. Writings in evidence which are copied in pleadings, need not be 
set out in bill of exceptions. Allen vs. Young, 617. 

10. Summons in justice court need not state cause of action with 
particularity required in regular pleading. At. d& West Pt 
Railroad vs. Hudson, 679, 

11, Pleas, four distinct; court charged that if jury found certain 
one of them in favor of defendant they would proceed no 
further but find for him. In conclusion, court further in- 
structed them, thatif they found for him they would simply 
say ‘‘We, the jury, find for defendant,” and such was the 


a 


7 
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finding: Held, that the verdict, construed in the light of the 
charge, was contrary to §3960 of Code, which requires that it 
should specify on which plea rendered. Ball vs. Powers, 757. 

12. Charge was further erroneous in directing jury to proceed no 
further whilst any of the pleas remained to be disposed of, 
and in not pointing out on which plea to rest verdict in case 
they chose to restrict investigation to question which was de- 
cisive of whole case. did. 


POWERS. See Wills, 1, 7; Taxation, 23. 


PRACTICE IN SUPERIOR COURTS. 


1. Allegation of insolvency necessary to completeness of declara- 
tion, absence of should be taken advantage of by demurrer, or 
by motion to dismiss, and not by motion for non-suit. An- 
derson, ex’r, v8. Pollard & Co., 46. 


2. Polling jury, proper practice. Campbell & Jones vs. Murray 
et al., 86. 

3. Claimants to fund on money rule several, all of whom intro- 
duced evidence, order of argument is subject to discretion of 
judge. Loudon, assignee, vs, Coleman, rec., 146. 

4. Suit in 1877 in justice court on cause of action which, on face of 
record, accrued prior to June, 1865, judgment for plaintiff and 
appeal by defendant, not error to dismiss on motion, although 
plea of statute of limitations had been filed. Cleveland 1s. 
Walden, 163. 

5. Discretion of superior court not controlled on question of 
practice where there has been great laches in complaining 
party. Renew vs. Darley, 177. 

6. Affirmance by supreme court of dismissal for want of service, 
nothing remains to be done but to make judgment of supreme 
court the judgment of the superior. Leave to reinstate for 
purposes of perfecting service, not granted either before or 
after remittitur is entered. Cherry vs. North & 8. Railroad, 
178. 

7. Lost pleadings may be established instanter, and unless some 
legal objection be made to appear from record, order of supe- 
rior court not reversed. tna Ins. Co. 03. Sparks, 187. 

8. Dismissal of ejectment because of failure of plaintiffs to an- 
swer interrogatories filed by defendants is within discretion of 
court below, and will not be controlled unless abused. Ken- 
nedy et al. vs. Guise et al., 304. 

9. Verdict returned on wrong declaration and read in court, com- 
petent to direct that same be transferred to proper paper and 
signed by foreman, the jury being present. Knowles et al. v8. 
Williams, 816. 


va 
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10. Simultaneously to try two distinct cases before separate juries, 
error for court to; but objection must be made at time. 
Shropshire & Co, vs. Johnson, 359. 

11, Court may recall jury while in act of retiring, with or with- 
out the suggestion of counsel, and correct or explain any part 
of charge. Daniel etal., ex’rs, vs. Frost, 697. 

12. Pleas to action, four distinct; court charged that if jury found 
certain one of them in favor of defendant they would pro- 
ceed no further but find for him. In conclusion, court fur- 
ther instructed them that if they found for him they would 
simply say ‘‘We, the jury, find for the defendant,” and such 
was the finding: Held, that the verdict, construed in the 
light of the charge, was contrary to 23960 of Code, which re- 
quires that it should specify on which plea rendered. Bail vs. 
Powers, 757. 

18. Charge was further erroneous in directing jury to proceed no 
further whilst any of the pleas remained to be disposed of, 
and in not pointing out on which plea to rest verdict in case 
they chose to restrict investigations to question which was de- 
cisive of whole case. did, 


PRACTICE IN SUPREME COURT. 


1. Bill of exceptions cannot be recognized as the original without 
due authentication by the clerk, unless certificate is waived 
by counsel for defendant. Pollard vs. King, 108. 


2. Transcript of record being here, with unauthenticated bill of ex- 
ceptions, leave may be granted {to withdraw latter in order 
that it may be authenticated and returned in time for case to 
be heard before circuit to which it belongs has been disposed 
of. Ibid. 


3. There being in record no certain means of distinguishing what 
papers in ,a mass were considered by court determining facts 
as well as law and what not, findings on that branch of case 
cannot be pronounced erroneous. McLaren, adm’r, et al. vs. 
Clark et a?., 106. 

4 Bill by administrator against creditors to settle priorities, decree 
favorable to some of the defendants and unfavorable to others; 
latter class cannot maintain writ of error without joining 
former. McNulty, George & Hall et al. vs. Pruden, adm’r, 135. 


5. Omission is amendable, and is not cause for dismissal. did. 


6. Death of presiding judge and verification of bill of exceptions 
under $4255 of Code, plaintiff must use diligence to prosecute 
his case to next term. Kelsoe vs. Taylor & o., 160. 


7 


Verification of counsel must be supplemented by that of at least 
one disinterested member of the bar who was present at the 
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14 


13. 


14. 


16. 


Re. 


18. 


19. 


20. 


trial, and his affidavit must be certain both as to his presence 
and to the facts. Ibid. 


Illegality, case below turned on while record contained no 
affidavit, reversal impracticable. Smith os. Chambers, 162. 


Pleadings upon which case turned not in record, reversal im- 
practicable. Vinoent vs. Park, adm’r, 162. 


Bill of exceptions neither signed by party plaintiff or attorney 
dismissed. Indorsement of name on back is not such signing 
as is contemplated by Code. Band, adm’r, vs. Garrett, adm'r, 
165. 

Recommendation of grand jury on which judge removed 
plaintiff in error from office of county school commissioner 
made on petition of county board of education, and president 
of board served too late with copy of bill of exceptions, pro- 
ceeding cannot be treated as ex parte so as to render service 
unnecessary. Hedsen os. Board of Hducation, 165. 


Deeds not referred to in bill of exceptions, but attached after 
judge’s certificate, and in nowise identified as exhibits, but 
necessary to be considered in passing upon case, writ of error 
dismissed. Harman vs. Stange, adm’x, et al., 167. 


Portion of charge set forth correct, remainder not in record, 
presumed that it covered other elements of case. Burge vs. 
State, 170. 


Judgment in claim case finding preperty subject is not for sum 
certain upon which damages can be awarded in supreme court. 
Brantly vs. Buck et al., 172. 


. Referee, judge with power to hear portion of case only is, and 


decision not subject to review. Bryan vs. Welch, Cook & Bacon, 
172. 

Oral evidence not incorporated in brief, not considered on mo- 
tion for new trial. It can only be supplied by amendment to 
brief. The Ocean Steamship Co. vs. Krauss, 175. 

Exceptions not sustained by record, not considered. Usry os. 
Saulsbury, Respess & Co., 179. 

Record unintelligible or confused, it is misfortune of plaintiff 
in error, as burden is on him to make errors apparent. dina 
Ins. Co, vs. Sparks, 187. 

New trial ordered unless plaintiff will write off portion of re- 
covery, and she voluntarily does so, reserving right to bill of 
exceptions, such voluntary act will estop her from complain- 
ing. Sparks os, Aina Ins. Co., 198. 

Injunction cases, bills of exceptions must be tendered and 
signed within twenty days. Absence of presiding judge, 
though stated in certificate as reason for failure to sign in 
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time, not prevent dismissal of writ of error. Roberts, guar- 
dian, vs. Leonard et al., 209. 

. Interlocutory order, no exception taken at time of passage, not 
reviewed. Cook vs. Commissioners of Houston Co., 223. 


22. Final judgment in favor of plaintiff and defendant excepted; 


plaintiff could not also bring up case by separate bill of ex- 
ceptions, filed after overruling defendant’s motion for new 
trial, to rulings made pending the trial. If plaintiff was dis- 
satisfied, exceptions pendente lite should have been filed. Zrus. 
Mas. Hall. vs. Mer. & Plan. Nat. Bank, 284. 


3. Whilst the execution must be put in evidence by the plaintiff 


in a claim case, yet it comes up as apart of the record and 
need not be embodied in the bill of exceptions. Bosworth vs. 
Clark, 286. 

. Last day for serving bill of exceptions Sunday, service on fol- 
lowing Monday sufficient. Harris vs. City of Atlanta et al., 
290. 

5. Assignment of error that court, in suit against railroad, refused 
to allow evidence of declarations of conductor immediately 
after accident, without specifying what declarations, too gen- 
eral. Newsom vs Georgia Railroad, 339. 

. Action on bond against principal and two sureties; demurrer 
by one overruled, and amendment offered by plaintiff allowed, 
not such a final adjudication as could be brought to this court. 
Proper remedy by exception pendente lite. Walsh vs. Colquitt, 
gov., 384. 

. New trial not granted because of admission of testimony unless 
it affirmatively appears that it was objected to below. Scott, 
adm’r, vs. Zachry, 573. 


. Writings in evidence which are copied in pleadings need not 
be set out in bill of exceptions. Allen vs. Young, 617. 

. Cross-bill of exceptions immediately after certificate of judge 
to original, but no certificate added thereto, not considered. 
Bridges vs. Banks, 653. 

. If plaintiff in original delines to proceed on call of case, or to 
withdraw writ of error, court will dismiss it. did. 

. Adjournment of court or length of session, nothing appears as 
to, and certificate of judge bears date thirty-one days after 
decision complained of, writ of error will be dismissed, unless 
delay to sign and certify is exp!ained as provided in $$4255, 
4257 of Code. Mayor, etc., of Monticello, vs. Lawrence & Pope, 
672. 


32. Explanation by judge, in absence of, date of his certificate 


will be deemed correct, and same will control formal state- 
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ment in bill of exceptions to the effect that it was tendered 
within thirty days from the rendition of the decision. bid. 


33. Injunction to restrain making of deed, writ of error based on 
denial of, not dismissed on suggestion of defendant’s counsel, 
supported by affidavit, that deed has been executed since writ 
was brought. Kirtland os. Mayor, etc., of Macon, 747. 


PRESCRIPTION. 


1, Possession on which prescription rests had its commencement 
under circumstances consistent with good faith in possessor. 
Newton vs. Mayo, 11. 

. In making out adverse possession in one having color, it may 
be shown that an occupant of the premises declared, while in 
possession, that he held under a certain person who said he 
was the agent of the person whose statutory title is sought to 
be established. Clements, administrator, et al., vs. Wheeler, 53. 

. Private way claimed to exist by prescription, shown not perma- 
nent, but that it was obstructed and changed by petitioner 
himself, commissioners erred in ordering it opened. Leathers 
vs. Furr, 421. 

. Possession will not ripen into prescriptive title, or discharge 
from lien of judgment, beyond boundaries embraced in deed. 
Moses, trustee, vs. Hagle & P. Man. Co., 455. 

. Stockholder in corporation chargeable with notice that property 
was trust fund to pay debts, and therefore cannot hold ad- 
versely so as to defeat judgment creditor. Jdid. 

. Vendee holding bond for title with part of purchase money 
paid, sells and executes deed, purchaser from him only pro- 
tected by four years’ possession,against judgment for balance 
of purchase money, to extent of interest which defendant in 
fi fa. had under bond. Janes, adm’r, vs. Patterson, 527. 

. Possession by purchaser for seven years would give him title by 
prescription, and would protect property from judgment. 
Ibid. 

Possession under recorded deed will extend to boundaries de- 
scribed therein, though the tract consists of several contigu- 
ous original lots, and the actual possessio pedis be confined to 
some of tthe lots only. bid. 


PRINCIPAL AND AGENT. 


1, Debtor is not the agent of creditor in procuring security though 
latter designate the very security required, and furnish to the 
debtor the instruments of writing which he demands to be 
executed by third persons as condition precedent to his grant- 
ing indulgence. Campbell & Jones vs. Murray et al., 86. 





INDEX, 


2. Notice to agent is notice to principal, but proof of ageney is 
indispensable, and fact that ene as father or friend merely 
gives information or adviee in referenee to, a land trade, does 
not make sueh friend the agent in the sense of the above rule. 
MeNamara et al. vs. MeNameare et al., 200. 


8- Question in issue whether property was sold by prineipal within 
time covered by agreement with agent to the effect that the 
latter should have right to selb and reeeive a specified com- 
pensation therefor, or if principal sold. agent was stil) to 
receive the compensation: Held, that it was error to charge 
that if the prineipal omitted efforts to sell, the agent’s right 
would continue until the principal did sell, and the agent 
would be entitled to reeover as if the sale had been made 
within the time in question. Irby vs. Lawshe, 216. 


4, Creditor is not agent of debtor in entering credit upon evidence 
of debt—certainly not without written authority. Dodson vs. 
Dickson, adm’r., 689. 

5. Agency known and eredit not expressly given to agent, he is 
not personally responsible upon contract. Question is, ‘‘ To 
whom was eredit knowingly given, according to understand- 
ing of both parties” Fleming vs Hill, 751. 

6. The giving eredit, in order to be binding on agent, must appear 
to have been given under the agreement of the parties. J did. 


RAILROADS. 


1. Length of defendant’s train on certain day was not provable 
by average length of its trains at that season of year. Newson 
vs. Georgia Railroad, 339. 

2. Passenger who purchased through ticket from Savannah to 
Jacksonville, of the agent of Atlanta and Gulf Railroad, and 
had his trunk checked aeeordingly, could reeover of such 
road for its loss, though it showed that it had safely delivered 
to connecting road. Hawley vs. Serevem et al., rec., 34%. 


. Taxation, to be entitled to remedy of illegality provided by act 
of 1874, railroad must have made returns as prescribed by 
that act. Macon and Augusta Railroad vs. Goldsmith, comp. 
gen., 463; Goldsmith, comp. gen., vs. Augusta and Savannah 
Railroad, 468 ; same vs. Georgia Railroad, 485; same vs. South- 
western Railroad, 495 ; same vs. Central Railread, 509. 


. Charter declares that railroad and property of company shal) 
not be subjeet to be taxed higher than one-half of one per 
cent. on its annual ineome, the per centum is to be eounted 
on the gross and not on the net income. bid. 


Lease to another company does not affect basis of taxation. 
Income contemplated by charter is not annual rental, but 
earnings of road. Limit in charter not lost or changed by 
lease. Ibid. 
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6. Carrier of passengers, in capacity of, railroad bound to extra- 
ordinary care and diligence. Crawford vs. Georgia Railroad, 
566. 

7. Track enclosed with skeleton fence made of wire set with 
barbs, railread must use due diligence in running its trains, 
not only to avoid injuring live-stock upon the track, but to 
avoid precipitating them by fright upon the fence. Atlanta 
and West Point Railroad vs. Hudson, 679. 


8. Can chartered railroad so part with control of locomotives and 
cars, run by agency of steam on its own road, as not to be 
responsible for personal injuries caused by negligent running 
of same? Coggin vs. Central Railroad, 685. 


9. Engineer is still servant of railroad though in running its loco- 
motives and cars he may be temporarily subject to the orders 
of a telegraph company, and though the train be engaged 
solely in transporting materials for the latter company. 
Except as to acts and omissions dictated by express orders 
referable to telegraph company, engineer must observe general 
law of diligence applicable to his vocation; and his failure to 
do so is negligence imputable to his master, the rai'road, who 
is liable for a personal injury resulting therefrom to one of the 
servants of the telegraph company. J did. 

10. Servant not its own, railroad sued by for injuries received on 
train, has no concern with risks the servant took as between 
himself and his master, Plaintiff took no risks occasioned by 
negligence imputable to defendant. did. 


11, Consolidation of Macon and Western with Central, under act 
of 1872, since, latter liable for breach of duty by former to- 
wards person who was rightfully upon its train, and who, 
while being carried thereon, sustained a personal injury by 
reason of such breach. did. 


RECEIVER. See Injunction and Receiver, 2, 3. 
REGISTRY. See Mortgage, 8. 

REMAINDER. See Levy and Sale, 15, 16. 
REMOVAL OF CASES. 


1. Foreign corporation, application based on fear of failure of 
justice through local prejudice, may be filed at any time before 
trial. Cox et ua. vs. Hast Tenn., Va. and Ga. Railroad Com- 
pany, 163. 


RESCISION. See Sales, 4-6. 


RES GEST, See Criminal Law,8; Hvidence, 16. 
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ROADS AND BRIDGES. 


1. Old road, on application to have opened, new road cannot be 

ordered laid out. Aden etal, vs. Meyerhardt, 161. 
/ . 

2. County judge of Richmond county has jurisdiction to grant 
private ways. Sum. Mac. Railroad Company vs. Deutscher 8. 
Club, 318. 

. Private way, on hearing petition for, question as to who is to 
use it when established not involved. id. 

. Private way claimed to exist by prescription, shown not per- 
manent, but that it was obstructed anc changed by petitioner 
himself, commissioners erred in ordering it opened. Leathers 
os. Furr, 421. 

. Certiorari, error may be corrected by. J did. 

. District road commissioners have no power to bind by admis- 
sions either the public or a land-owner. Brantley vs. Huff et 
al., 532. 

. Survey ordered by county commissioners to find route of old 
road is not, simply because made in pursuance of order, bind- 
ing; nor will any presumption arise that it is correct. Ibid. 
Recorded proceedings of district road commissioners showing 
efforts to ascertain and fix route of old road are no evidence 
on question where true route is. Jd7d. 


Tracing boundaries, courses and distances yield to permanent 
g y 


physical monuments, natural or artificial, J d¢d. 


Changes in route of public road, or substantial changes even 
in marginal line, when that line is the boundary of a tract of 
land, will work no change in the boundary. Road may shift 
to other ground, but boundary will remain where it was. 
Ibid. 


11, Commutation street tax in place of work on streets may be col- 
lected, and such action does not conflict with the provisions 
of constitution of 1877 as to poll-tax. Johnston et al. vs. 
Mayor, ete., of Macon, 645. 


SABBATH. See Sunday. 


SALES. 


1. Personal property sold on credit with proviso that title is to 
remain in vendor until paid for, an unconditional sale by pur- 
chaser is a conversion, and trover will at once lie. Sims vs. 
James, 260. 

2. Note for guano recited that sale was made on analysis of in- 
spector whose brand was on every sack; in suit thereon defend- 
ant was not estopped from proving by parol that such sack was 
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not branded, and that fertilizer was worthless. Snowdon vs 
Grice, 615. 

3. Guaranty that fertilizer is of given analytical standard, with 
restriction of seller’s liability accordingly, and excluding 
practical results, is to entitle purchaser to commodity corres- 
ponding chemically with the standard. Means of test may 
not be exclusively direct; possibly there may be indirect 
means also; but actual production is neither, without evidence 
as to cultivation, season, soil, etc. Allen vs. Young, 617. 


4. Misrepresentation as to custom of mill being pleaded as ground 
for rescision, and without averment of any damages there- 
from, that misrepresentation is not in case on question of par- 
tial failure of consideration; and for such misrepresentation 
to be good cause for rescision, the mill must have been a main 
inducement to purchase. Todd vs. Fambro, 664. 


5. Negotiating for purchase, if buyer tells seller he has looked at 
premises and is satisfied with them, and if, nevertheless, he 
intends not to rely upon his own judgment, but depends upon 
seller’s representations as to number of acres cleared, he must 
make this known before concluding contract. did. 


6. Purchaser of land who pays for it cannot, before eviction under 
title paramount, recover money back in action for money had 
and received, without surrendering the possession or offering 
to do so, though the seller refuses to execute a conveyance in 
terms of the contract. To rescind the purchase and keep the 
land is not allowable. Su:nmerall vs. Graham, 729. 


SCHOOLS. See Municipal Corporations, 7, 8. 


SHERIFF. 


1. Neglect to serve declaration and process and make return is 
breach of official bond. Colquitt, gov., vs. lvey, sheriff, et al., 168. 
2. Breach of bond sufficiently assigned. did. 


8. Constable’s response to rule not traversed, no issue to warrant 
admission of evidence. Davis vs. Strickland, 174. 


4. Levy made and not stayed by process of law or property sur- 
rendered by constable, rule made absolute. did. 

5. Where sheriff draws divers sums of money, at different times, 
from the treasurer of the county, on false accounts and vouch- 
ers, the statute of limitations does not commence to run in his 
favor during his continuance in office. Cook vs. Commissioners 
of Houston Co., 223. 

6. Deputy, surrender of principal by bail may be made to. Ward 
et al, vs. Colquitt, gov., 267. 
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7. Bail-trover, sheriff having served declaration and process, 
making no return as to the property or as to any arrest of the 
defendant, he is liable for eventual condemnation money. 
Snell vs. Mayo, sheriff, 743. 

8. After judgment in trover action, he cannot reduce liability by 
controverting the plaintiff’s title, nor by adducing evidence 
that real value of property was less than amount of recovery. 
Ibid. 


STATUTE OF LIMITATIONS, See Limitations, Statute of. 


STATUTES. 


1. Construed in reference to title and toconstitutional rule requir- 
ing both unity and conformity in subject matter. Aspinwall 
vs. Treanor, 176. 

2. Charter of railroad provided that stock should be exempt from 
all taxation except such as was then imposed on bank stock; 
amendment to charter, accepted by company, providing that 
stock should at all times be subject to such tax as legisla- 
ture should desire to levy, repealed former provison. Macon 
and Augusta Railroad vs, Goldsmith, comp. gen., 463. 


3. Act changing name of railroad company, and continuing under 
new name all its rights, privileges, etc., under former, did not 
revive provisions of charter granting exemption from taxation 
which had been repealed. Ibid. 


4. Enrolled act limits taxation to “one-half of per centum on 
its annual income,” and act, as published by authority, ex- 
presses limitation to be ‘‘ one half of one per centum,” two 
expressions held to mean same thing. Goldsmith, comp. gen., 
vs. 4£ug. and Sav. Railroad, 468. 


5. Act incorporating railroad need not express in its title any of 
the powers, rights, etc., which the charter is intended to con- 
fer. Charter is contract between state and corporation, and 
stipulations, terms, etc., are to be looked for in body of instru- 
ment, not in title. Goldsmith, comp. gen., vs. Rome Railroad, 
473; Same vs. Georgia Railroad, 485. 


SUNDAY. 


1. Court of inquiry cannot be begun and held on Sabbath, in time 
of peace and when magistrates are not overwhelmed with 
police business to an extent rendering it impracticable to dis- 
patch the same without encroaching on Sunday. Warrants 
may issue and arrests be made, but examination and trial can- 
not be commenced until Monday. Weldon et al. vs. Colquitt: 
gov., 449. 
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2. Bail, lawful to take bond admitting prisoner to, on Sabbath, 


same being in favor of liberty and in nature of a work of char- 
ity. Ibid. 


3. Negotiable paper made on Sabbath is void as between parties; 


yet, if it is falsely dated as of another day, and comes to 
hands of innocent holder who takes it for value without no- 
tice, acceptor is estopped in suit against him. Ball vs. Powers, 
757. 


SURETY AND INDORSER. 


1, Creditor having agreed with surety on notes setting out crop- 


lien, that he would apply principal's crop of that year to those 
notes, failure to make such application operated as discharge. 
Taylor vs, Scott et al., 39. 


2. No excuse that partnership of which creditor was a member 


subsequently took crop-liens upon the same crop for advances, 
and that under these liens the crop was delivered by the prin- 
cipal to the partnership, and that the creditor, as an individual, 
did not in fact receive the crop and consequently had no 
power to appropriate it to his individual claims. Jdid. 


8. Sight draft payable to order, drawn by corporation on itself and 


by itself accepted, indorsed in blank by several persons, but 
not by the payee, sued, and judgment rendered against prin- 
cipal and indorsers: Held, that latter though termed indorsers 
were in fact sureties, and liable to contribution as between 
themselves. Camp vs. Simmons, 73. 


4. Parol evidence admissible in contest between so-called indor- 


sers to show their actual relation to one another and to the 
consideration of draft. bid. 


5, Execution having been paid off by one of the sureties, and fact 


having been properly entered on same, he is entitled to contro} 
judgment and execution as provided in §$2167, 2170 of Code. 
Ibid. 


6. Sister-in-law, though residing in family of brother and looking 


to him for protection, becoming his surety, she is bound as 
any other person would be. Campbell & Jones vs, Murray etal., 
86. 


7. Draft signed by Usry, indorsed by him, and addressed to S. R. 


& Co,, sufficient to bind him as maker and indorser though 
made payable to order of ——. Usry vs. Saulsbury, Respess & 
Co., 179. 


8. County treasurer having legal title to land conveys to sureties 


to indemnify them, equity will not interfere at instance of 
holder of secret equity. Phipps vs. Mansfield et al., 209. 


9. Disability of principal in recognizance known to bail, not pre- 


vent latter from being bound by undertaking. Weldon et al. 
vs. Colquitt, gov., 449. 
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TAX. 


1 Reciprocal insurance law of 1869 has no connection with tax 
laws of state; it simply imposes conditions upon foreign com- 
panies seeking to do business in Georgia. Thus construed it 
is constitutional. Goldsmith, comp. gen., et al. vs. Home Ina. 
Co. et al., 379. 

2. Town, whose charter embraces §789 of Code, has authority to 
issue license to retail and to tax tLerefor. Douglassville es. 
Johns, 423. 

3. Recovery back of tax sought, owwa is on plaintiff to show that 
ordinance was illegally passed. did. 

4. Stock, under charter of railroad, exempt from all taxation 
except such as was then imposed on bank stock; amendment 
subsequently passed, and accepted by company, providing 
that its stock should at all times be subject to such tax as 
legislature should desire to levy, repealed former provision. 
Goldsmith, comp. gen., vs. Macon and Aug. Railroad, 463. 

5. Act changing name of railroad, and continuing to it under 
new name all its rights, privileges, etc., under former name, 
did not revive exemption from taxation which had been re- 
pealed by prior amendments. J did. 

6. Illegality provided by act of 1874, to entitle railroad to it must 
have made its returns as prescribed. Jdid. Same vs. Aug. 
and Saw Railroad, 468; Same vs. Georgia Railroad, 485; Same 
vs. Southwestern Railroad, 495; Same es. Central Railroad, 509. 


%. Enrolled act limits taxation to “one-half of per centum on its 
annual income,” and as published by authority, expresses lim- 
itation to be “one-half of one per centum,” two expressions 
held to mean the same thing. Goldsmith, comp. gen., vs. Aug. 
& Sav. Railroad, 468. 

8. Charter declares that the railroad and property of the company 
shall not be taxed higher than one-half of one per cent. on its 
annual income, per centum is to be counted on gross income. 
Ibid. 

9. Lease of road to another company does not affect basis of taxa- 
tion; limit in charter was not lost or changed by lease. J did. 

10. Income contemplated by charter is not the annual rental, but 
the earnings of the road. Ibid. 


11. Rome Railroad, taxation on capital stock is limited to rate im- 
posed on bank stock at date of charter, which rate was 31} 
cents upon each $100.00 of amount paid in. Goldsmith, comp. 
gen., v8. Rome Railroad, 473. 


12. Correct mode of taxing property under existing laws, is to esti- 
mate whole at true value; upon so much as equals amount of 
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capital stock actually paid in, assess at charter limit; and 
upon surplus assess at general rate. Whenever charter limit 
exceeds general rate, latter levied upon whole value, limit of 
charter being then immaterial. did. 

13. Georgia Railroad, limit on taxing power extends to all the cap- 
ital of the company except so much as was issued under the 
amendment of 1868 authorizing the Clayton branch. Gold- 
smith, comp. gen., vs. Georgia Railroad, 485. 

14. Correct mode of taxing its property under existing laws. did. 


15. Complications of case may justify resort to equity. did. Same 
us. Southwestern Railroad, 495. 

16. Central Railroad, correct mode of taxation under existing laws. 
Goldsmith, comp. gen., vs, Central Railroad, 509. 

17. Recovery back of license tax illegally collected by municipality, 
as permitted in Callaway vs. Mayor ete., 48 Ga., 309, will not 
be allowed in cases where corporation had jurisdiction of 
subject-matter, though illegally exercised. Commissioners, etc , 
vs. Norris, 538. 

18, Voluntary payment of license fee under unconstitutional amend- 
ment to charter, cannot be recovered back. J did. 

19. Limitation in charter of Macon to power to tax realty and per- 
sonalty, does not affect right to tax business therein, and to 
exact a license tax or fee therefor. Distinction between tax 
on property and tax on business, is well defined. Johnston et 
al. vs. Mayor ete., of Macon, 645. 

20. Business on merchandise, where tax on is measured by amount 
of goods sold, principle of uniformity applicable to all subjects 
of taxation by constitution of 1877, demands that tax should 
be ad valorem. Ibid. 

21. Business of drayage, tax on scaled according to number of 
drays employed, etc., is uniform, and whether the drays be 
employed in general business or confined to that of their 
owners and their customers, the legality of tax is not affected. 
Ibid, 

22. Private wagon for private use and not employed in any hauling 
for others, tax on is a tax on property, and if assessed and 
paid once as property, it cannot be taxed again. J did. 

23. Delegation of power to mayor and council to tax, they cannot 
delegate same to mayor alone. Jdid. 

24, State cannot grant to municipal corporation power to tax that 
which it cannot itself tax, yet it may authorize it to tax sub- 
ject»matter over which the state does not exercise the power. 
1 bid. 
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25. Commutation street tax may be collected in place of work; 
such commutation does not conflict with provisions of consti- 
tution of 1877 in respect to poll-tax. Ibid. 


26. Courts should be slow to stop wheels of municipal government 
by enjoining collection of taxes; illegality of taxation must be 
clear. did. 


TENDER. See Interest and Usury, 4. 
THREATS. See Criminal Law, 9. 


TORTS. 


1. Felony, tort amounting to, no action can be maintained to re- 
dress private injury without prosecuting for crime or alleging 
sufficient excuse for failure. Dodson & Payne vs. Mcvauley 
130. 

. Notes given by wrong-doer as compensation for injury, with 
no reference to suppression of prosecution, may be collected 
notwithstanding failure to prosecute. bid. 


. Widow intending in good faith to institute civil action for 
damages resulting from homicide of husband, having retained 
counsel, but not having prosecuted, when defendant gives 
his note in compromise and settlement of the civil injury 
only, such notes are not without consideration whether maker 
was concerned in homicide or not, nor was the consideration 
illegal. did. 

. Trespass against railroad for excavating and erecting road 
on land; that plaintiff had sold to defendant cross-ties cut 
therefrom, properly rejected. Northeastern Railroad vs. Haw- 
kins et al., 164. 

5. Trespass not enjoined when defendant is solvent. Kennedy vs. 
Guise, 171. 

. Trover and other actions for torts to personalty where damage 
is less than $100.00, justice courts have jurisdiction of under 
constitution of 1877. James vs. Smith & Bro., 345. 


7. Personalty converted into money by sale, tort may be waived 
and suit brought for money. Jdid, 


TROVER. 


1, Bonds with coupons for interest converted, verdict for value 
with mature coupons, with interest on such aggregate value 
from date of demand, not excessive. Mer. and Plan. Nat. 
Bank vs. Trus. of Mas. Hall, 271. 

2. Personalty, trover for and actions for torts to, where damage is 


less than $100.00, justice courts have jurisdiction of under 
constitution of 1877. James vs, Smith & Bro., 345. 
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. One from whom property of estate has been wrongfully taken, 
may bring trover for its recovery although there has been no 
administration. Harpes et al. vs. Harpes, 394. 

. Bail-trover, in trying action for, matters not when goods were 
converted, if within statute of limitations. Clark vs. Cassidy, 
adm 'r, 407. 

. Bail-trover, defendant cannot, since adoption of Code of 1863, 
procure discharge on habeas corpus on ground that plaintiff has 
not paid jail fees. Perry et al. vs. McLendon, sheriff, 598. 

. Bail-trover, sheriff having served declaration and process by 
leaving copy at defendant’s abode, making no return as to the 
property or as to any arrest of the defendant, he is liable for 
the eventual condemnation money. Snell vs. Mayo, sheriff, 743. 


. After judgment in trover action he cannot reduce liability by 
controverting plaintiff's title, nor by adducing evidence that 
real value of property was less than amount of recovery. 
1 bid. 


TRUSTS. 


1. Improvements on individual property of trustee, fund invested 
in; equitable plea to ejectment by purchaser with notice, set- 
ting up agreement that beneficiaries should retain possession 
free of rent as security, etc., not demurrable. Morgan vs. 
Marshall et al., 401. 


2. Infancy of some of beneficiaries no obstacle to thus pursuing 
fund. did. 


8. Investments of income go to enlarge corpus of estate which 
produced it. Wade vs. Weslow & Co., 562. 

4 Conveyance in trust for woman, marricd or single, of full age 
and sound mind, with no remainder to protect. and nothing 
prescribed for trustee to do, operates to pass legal title imme- 
diately into beneficiary. Sutton vs, Aiken, trustee, 733. 


USURY. See Interest and Usury. 


VENUE. 


1. Influence which citizens of county, who are parties to suit, 
have, no ground for change of venue. Phipps vs, Mansfleld 
et al., 209. 


VERDICT. 


1. Construed in light of pleadings and nature of issues on trial, 
verdict intelligible, judgment not arrested. Loudon, a8s., v8. 
Coleman, rec., 146. 
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2. Sucessful litigants claimed, on the record, as lien creditors, and 
not otherwise; verdict awarding to each a given amount con- 
strued as finding that lien exists to that extent, though no 
mention of any lien be made. Jbdid. 

8. Indictment, verdict construed in connection with sufficiently 
certain. Wilson vs, State, 167. 


Declaration, verdict written on wrong and read in court, com- 
petent to direct same transferred to proper paper and signed 
by foreman, jury being present. Knowles et al. vs. Williams, 
316. 


5. Verdict inconsistent with itself and uncertain in its meaning, 
set aside. Brown vs. Driggers et al., 354. 


6. Rule to foreclose mortgage, verdict for so many dollars as prin- 
cipal, with interest, is sufficiently formal and full. Byrd vs. 
Turpin, guardian, 591. 

7. Gift to creditor, whether prevailing party intended, is, after 
verdict, to be taken as he contended at the trial, and not as 
his adversary contended. Chandler vs. Chandler, 612. 


8. Claim case, verdict finding property subject need not specify 
why it is subject, whether there be one issue only or several. 
Daniel et al., e2’rs., vs. Frost, 697. 


9. Several pleas filed, verdict for defendant must show upon which 
one rendered, or that it was based on all. Ball vs. Powers, 
757. 


10. Arrest of judgment, that verdict fails to designate on which 
plea rendered, or to declare that it was found on all, not cause 
of. did. 


WARRANTY. 


1. Note for purchase money being given to person other than 
vendor, equitable plea to suit thereon setting up outstanding 
judgment against vendor, must allege distinctly knowledge of 
judgment in such person, or other facts amounting to fraud 
in him, he never having warranted the title. Mims vs. Single- 
ton, 159. 

2. Equity will not relieve defendant from payment of note after 
he has been guilty of laches for eight years until his warrantor 
has become insolvent, if he be so, which fact is not distinctly 
alleged. Ibid. 

8, Part-owners in water-wheel contemplating purchase of interest 
of partner, called on defendants, who had sold and warranted 
the same, to ascertain if they would renew warranty if they 
bought, and defendants agreed, in consideration of an order 
for certain castings, to renew: Held, that the substance of the 
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agreement was a substitution of plaintiffs by a new contract 
to all the rights of the original purchaser, of the wheel, with 
the warranty thereof, and that the consideration was sufficient. 
Porter & Butler vs. Pool'et al., 238. 

4, Note for guano recited that sale was made on analysis of inspec- 
tor whose brand was on every sack; in suit thereon, defend- 
ant was not estopped from proving by parol that sack was not 
branded, and that fertilizer was worthless. Snowdon vs. Grice, 
615. 

5. Guaranty that fertilizer was of given analytical standard, with 
restriction of seller’s liability accordingly, and excluding prac- 
tical results, is to entitle purchaser to commodity correspond- 
ing chemically with the standard. Means of test may not be 
exclusively direct; possibly there may be indirect means also; 
but actual production is neither, without evidence as to culti- 
vation, season, soil, ete. Allen vs. Young, 617. 


6. Purchaser of land who pays for it, cannot, before eviction under 
title paramount, recover money back in an action for money 
had and received, without surrendering possession or offering 
to do so, though seller refuses to execute conveyance in terms 
of contract. Summerall vs. Graham, 729. 


WESTERN AND ATLANTIC RAILROAD. See Contracts, 2. 


WILLS. 


i. Larger estate not implied where smaller is expressly granted. 
Hence, power of disposition annexed to an express estate for 
life will not be construed as enlarging the latter into a fee, 
unless the power be necessarily inconsistent with an estate for 
life only. Wetter, trustee, vs. Walker, 142. 

2. Though husband be by statute sole heir of wife, he is not in- 
cluded in a will under the expression: ‘‘ such persons as may 
come under the designation of her next of kin by the statute 
of distributions.” did. 

3. Remainder in daughter created in 1843; on her marriage in 1859 
it passed absolutely to her husband, though life tenant did not 
die until 1876. Findley vs. Sasser, i77. 

4. Devise to woman and “her children, if any living,” means such 
as may be living at death of testator. If none then living, she 
takes fee simple, and subsequent birth cannot affect the estate. 
Gillespie et ux. vs. Schuman et al., 2852. 

5. Parol evidence inadmissible to raise latent ambiguity by show- 
ing that it was the intention of testator to create a life estate 
in his daughter, with remainder to her children. IT hid. 


6. Bequest to children of named son, with direction that it be 
53 
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charged with reasonable support for family whilst such son 
and wife were living, children by second marriage, contracted 
after death of testator, take no interest. Lewis vs. Lewis et al., 
265. 

7. General power of sale in executors for certain purposes named, 
in will of testator who died prior to Code, private sale valid 
though not made until after Code. Smith, executor, vs. ITulsey 
et al., 341. 

8. Ordinary, court of, to which application is made for grant of 
administration, is proper tribunal to determine question of its 
own jurisdiction. If decedent died testate instead of intestate; 
or if, being a non-resident, he left no assets within the county 
where application is pending, presumption isthat jurisdiction 
will be declined. Equity will not, therefore, on either or both 
of these grounds, restrain applicant from bringing on for 
hearing in court of ordinary a caveat to his application, though 
complainants in bill have, since that proceeding was com- 
menced, propounded for probate in another county where 
there are assets an alleged last will disposing of decedent’s 
whole estate, in which they are named as legatees. Arnold et 
a. vs. Arnold et al., 627. 


9. Non-resident, will of may be proved in any county in which 
there are assets. J bid. 

10. Arkansas, statute of inhibits exclusion of child unless men- 
tioned therein by name; general meution of children as class, 
without stating number of them, no compliance with requisi- 
tion; but this infirmity is no ground for denying probate. 
Tbid. 

11. Instrument in this case was testamentary in its character. J did. 

12. Purpose of testator to add income to corpus of residue, and to 
coastitute whole a common fund out of which to furnish a 
portion to each grand-child as he became of age or married, 
and that those only who should attain majority or marry should 
be entitled to participate. Inasmuch as unborn grand-chil- 
dren, and, by possibility, the children of grand-children, may 
take to the exclusion of all the minors now living, there can 
be no application of any part of fund to maintenance. Fur- 
ther impediment is that testator specifically set apart all of his 
estate which he intended to be devoted to that object. Cump- 
hell et al., ex’rs, vs. Robertson, 709. 


WITNESS. 
1. One not an expert or practicing physician may, after describing 
wound, give opinion that it caused death, and that, for stated 


reasons, deceased could not possibly have inflicted wound on 
herself. Hverctt vs. State, 65. 
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2, Interrogatories of deceased party in court, parties on other side 
competent. Phipps vs. Mansfield et al., 209. 


3. Contest over title to realty, and mistake in deed from grantor 
alleged by defendants, one of them who claimed by purchase 
under others was an incompetent witness as to the original 
contract, the grantor being dead, even though he died before 
defendant became interested. Mudler et al. vs. Rhuman, 332. 

4. Gambling offenses, witnesses in do not criminate themselves by 
testifying; protected under $4545 of Code; this section not 
annulled by constitution of 1877. Aneeland et al. vs, State, 395. 

5. Plaintiff in action on negotiable instrument barred on its face, 
not competent to prove acts or admissions of maker which 
came to his knowledge while disinterested, tending to estab- 
lish new promise, maker being now dead. Dobson vs. Dickson, 
adm’r, 639. 





ERRATA. 


The following are deemed§sufliciently material to be corrected: 

On page 14, in eighth line from bottom, *‘ Boyd’ should be ** Cheever.” 
«48, “ prior,” twice used, should be “ junior.” 
** ** 51, in sixth line from bottom, ‘‘ formerly ’’ shoukd be ** forming.” 


** 594, semi-colon should precede the last word, thus: “ ;* this,” 





